Appeal No. 554 - WOODROW W. CARTE v. US - 24 March, 1952.

In the Matter of Merchant Mariner's Docunent No. Z-752919-D1
| ssued to: WOODROW W CARTE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

554

WOODROW W CARTE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

On 21 May, 1951, an Exam ner of the United States Coast Cuard
at New York Cty suspended Merchant Mariner's Docunent No.
Z-752919-D1 i ssued to Wodrow W Carte upon finding himguilty of
m sconduct based upon two specifications alleging in substance that
whil e serving as wi per on board the American SS FLYI NG | NDEPENDENT
under authority of the docunent above described, on or about 28
April, 1951, while said vessel was in the port of San Francisco,
California, he wongfully engaged in two separate fights with two
ot her nmenbers of the crew, Enery Kokarek (First Specification) and
Frederick Carrozza (Second Specification). A third specification,
al | eging disorderly conduct on this sane date, was stricken out by
t he Exam ner as being redundant (R 3).

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection. Appellant
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voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and First Specification
and a plea of "not guilty" to the Second Specification.

Ther eupon, the Investigating Oficer and Appel |l ant nmade their
openi ng statenents and the Investigating Oficer introduced in
evi dence the testinony of George Hynes who witnessed both of the
fights in question.

I n defense, Appellant testified under oath in his own behalf.
He adm tted having participated in the two fights alleged in the
speci fications.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant and given both parties
an opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by plea to the First Specification and proved by proof
of the Second Specification. The Exam ner then made his findings
of fact and entered the order suspendi ng Appellant's Merchant
Mari ner's Docunent No. Z-752919-D1, and all other |icenses,
certificates of service and docunents issued to this Appellant by
the United States Coast CGuard or its predecessor authority, for a
period of two nonths.

Fromthat order, this appeal has been taken, and it is urged
t hat :

"PO NT | The prosecution failed to prove Carte wongfully
engaged in a fight with Carrozza.

"PONT Il The failure of the prosecution to nmake an openi ng
statenent vitiates the entire proceeding.

"PONT I'll The plea of guilty to the first count should be set
asi de. "

APPEARANCES: Samuel Segal, Esquire, of New York Cty, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT
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On 28 April, 1951, Appellant was serving as w per on board the
Ameri can SS FLYI NG | NDEPENDENT and acting under authority of his
Merchant Mariner's Docunment No. Z-752919-D1 while the ship was in
the port of San Francisco, California.

Shortly after returning aboard on the afternoon of this date,
a fight in the starboard passageway took place between Appell ant
and one of his shipmates, Enery Kokarek. The Master, Chief
Engi neer and ot her nenbers of the crew stopped the fight.
Appel l ant "was pretty drunk” (R 9) and he was | ocked in his
quarters by the Chief Engineer. There were no serious injuries
inflicted during this souffle although Appellant had bitten
Kokarek' s finger.

Later in the afternoon, Carrozza entered Appellant's quarters
in a belligerent manner and demanded an expl anation as to why he
had attacked Kokarek. Carrozza was the aggressor in the fight
whi ch foll owed. Appellant bunped his head on the deck and suffered
injuries for which he was hospitalized from28 April to 7 My,

1951. No weapons were used in either fight.

Appellant is thirty-tw years of age and married. There is no
record of any prior disciplinary action having been taken agai nst
hi m during approxi mately four years at sea.

OPI NI ON

| agree with the contention that the Second Specification was not
proved (Point 1). Carrozza not only was "spoiling for a fight," as
found by the Exam ner, but he entered Appellant's quarters and
precipitated the fight wth him The invasion of Appellant's
privacy under these circunstances overcones any evi dence that
Appel I ant "wongful l y" engaged in the second fight. Therefore, the
conclusion that the Second Specification was "proved" is hereby
reversed; the Second Specification is found "not proved" and

di sm ssed.

Since a plea of "qguilty" was entered to the First
Specification, there was no reversible error, with respect to this
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specification, in the failure of the Investigating Oficer to set
forth in his opening statenent the facts which he intended to prove
pertaining to the fight between Appell ant and Kokarek (Point 11).
The regul ations provide that "a sunmary of matters expected to be
proved [shall be included in the opening statenent] when a plea of
‘not guilty' is entered" (46 CF. R 137.09-40). This point is noot
wWth respect to the Second Specification which is dismssed by this
deci si on.

| do not think there is any nerit in Appellant's final
argunent that the plea of "guilty" to the First Specification
shoul d be set aside (Point IIl). It is contended that although
Appel | ant was di scharged fromthe United States Marine Hospital in
San Francisco on 7 May, 1951, he had suffered a cerebral concussion
and was "incapabl e of properly and adequately defendi ng hinsel f"
when the hearing was conducted on 18 May, 1951. The |ength of
Appel l ant's confinenment in the hospital indicates that he was
properly cared for and not prematurely dism ssed. There is no
evidence in the record to create the contrary inpression or to
i ndi cate that Appellant was physically or nentally unfit at the
time of the hearing. The additional period of eleven days, after
Appel l ant had | eft the hospital and before the commencenent of the
hearing, was certainly a sufficient length of tinme for Appellant to
conpletely recover fromhis injuries. Finally, Appellant
denonstrated his ability to evaluate and differentiate between the
al l egations contained in the First and Second Specifications by
entering a plea of "quilty" to the forner and "not guilty"” to the
|atter. The simlarity of the two specifications and Appellant's
adm ssion that he had participated in the two fights all eged nakes
It seemclear that Appellant recognized the el enent of his
"wrongful" participation in the fight with Kokarek since he denied
that his involvenent in the second engagenent was "w ongful ."

CONCLUSI ON

Since the Second Specification is dismssed by this decision
and because the offenses alleged in the First and Second
Specification are approximately equal infractions of shipboard
di sci pline, the order of the Exam ner dated 21 May, 1951, is
nodi fied as fol |l ows:

ORDER
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The Merchant Mariner's Docunent No. Z-752919-D1, and all other
valid licenses, certificates of service and docunents held by
Wodrow W Carte, are hereby suspended for a period of one (1)
nonth. Any period, or periods, during which Appellant has not been
I N possession of a tenporary docunent since 21 May, 1951, shall be
considered in conputing the suspension period of one nonth. As so

MODI FI ED, the Exam ner's order dated 21 May, 1951, is hereby
AFFI RVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D. C., this 24th day of March, 1952.
***x* END OF DECI SION NO 554 **x*x*
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