Appeal No. 534 - JUAN W. MAY ORGA v. US - 21 November, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-595189-D1
| ssued to: JUAN W MAYORGA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

534
JUAN W NAYORGA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 26 June, 1951, and Exami ner of the United States Coast
Guard at New York City revoked Merchant Mariner's Docunent No.
Z-595189-D1 issued to Juan W Mayorga upon finding himguilty of
m sconduct based upon nine specifications alleging in substance
that while serving as Cabin C ass Deck Steward on board the
American SS ARGENTI NA under authority of the docunent above
descri bed, between 14 April and 18 April, 1951, inclusive, he did:

"First Specification: . . . .on or about 14 April, 1951, while
the vessel was at sea, wongfully nolest a fenal e passenger;
to wit, one Celia Perez.

"Second Specification: . . . .on or about 15 April, 1951,
whil e the vessel was at sea, wongfully dance with a fenal e
passenger; to wit, one Ms. Cecilia Calvo.

"Third Specification: . . . .on or about 15 April, 1951, while
t he vessel was at sea, wongfully dance with a fenale
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passenger; to wit, one Ms. Maria Bastos.

"Fourth Specification: . . . .on or about 16 April, 1951,
whil e the vessel was at sea, wongfully loiter at the first
cl ass passengers' swinmm ng pool while dressed in civilian
cl ot hi ng.

"Fifth Specification: . . . .on or about 17 April, 1951, while
the vessel was at sea, wongfully commt an assault and
battery upon a fellow crew nenber; to wt, one Frank F. Ebel.

"Sixth Specification: . . . .on or about 17 April, 1951, while
the vessel was at sea, wongfully assault a fellow crew
menber, one Frank F. Ebel, with a dangerous weapon; to wit, an
| ce pick.

"Seventh Specification: . . . .on or about 17 April, 1951,
whil e the vessel was at sea, wongfully use threatening and
abusi ve | anguage to a fellow crew nenber; to wt, one Frank F.
Ebel .

"Eighth Specification: . . . .on or about 18 April, 1951,
while the vessel was in the port of Rio de Janeiro, wongfully
enter passenger spaces; to wt, the cabin class passengers'

di ni ng room

"Tenth Specification: . . . .on or about 18 April, 1951, while
the vessel was in the port of Rio de Janeiro, wongfully
absent yourself fromduties w thout authority.

The Exam ner found the Ninth Specification "not proved" and he
di sm ssed the Eleventh Specification stating that it nerged with
t he Second Specification since the facts all eged coincided wth the
allegations in the |atter specification.

At the hearing, Appellant was given full explanation of the
nature of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Al though advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and each
specification proffered against him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of four
W tnesses as well as certified copies of extracts fromthe Oficial
Log Book and an aut henticated copy of a Consular report fromthe
Aneri can Enbassy at Rio de Janeiro.

I n defense, Appellant testified under oath in his own behalf.
Both parties then rested their case.

At the conclusion of the hearing, having heard the argunent of
the Investigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the first eight specifications and the tenth specification. He
then entered the order revoking Appellant's Merchant Mariner's
Docunent No. Z-595189-D1, and all other licenses, certificates of
service and docunents issued to this Appellant by the United States
Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
that the order is of unusual severity and deprives Appellant of his
| i vel i hood; that Appellant has served for eight years with an
unbl em shed record; that the difficulties arose out of an excessive
use of al coholic beverages which Appellant will no | onger use
aboard ship since he now knows that such conduct cannot be
tolerated, and that, therefore, the case be reopened for the taking
of further testinony as well as for reargunent.

APPEARANCES: Messrs. Brower, Brill and Gangel of New York City
Wl laimB. @rock, Esquire, of Counsel.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage covering 14 April through 18 April, 1951,
Appel | ant was serving as Cabin C ass Deck Steward on board the
Ameri can SS ARGENTI NA and acting under authority of his Merchant
Mariner's Docunent No. Z-595189-D1.
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At about 2100 on 14 April, 1951, Appellant was seated in the
cabi n passengers' snoke roomwi th a drink under his chair. He
approached Celia Perez, a fenal e passenger, took her by the arm and
attenpted to get her to dance with himbut she refused to do so.

On the follow ng evening at about the sane tine, Appellant danced
with two other fenal e passengers, Ms. Cecilia Calvo and Ms. Maria
Bastos, in the cabin class snoke room Appellant had been dri nking
on this occasion also and he attenpted to enbrace Ms. Calvo while
dancing with her.

At approximately 0200 on 16 April, 1951, Appellant was
conversing with one of the passengers in the vicinity of the first
cl ass passengers' swimmng pool. At this tinme, Appellant was
dressed in his ordinary civilian clothing and he was not on duty
despite the fact that there were signs posted in various pl aces
t hroughout the ship stating that crew nenbers were not permtted in
t he passengers' spaces except while on duty. Appellant went bel ow
after having been ordered to | eave twice by the junior officer on
watch. On 18 April, 1951, Appellant entered the cabin cl ass
passengers' dining roomafter having been ordered to stay out of
t he passenger spaces. The purpose of this visit was to pay off a
per sonal debt.

Bet ween 2000 and 2100 on 17 April, 1951, Appellant entered the
forecastl e which he shared with Frank F. Ebel and three other
menbers of the crew. Ebel was lying in his bunk reading a book.
Appel | ant insisted upon seeing the book and Ebel's seaman
docunents, called Ebel vul gar and abusi ve nanmes, grabbed Ebel's |eg
and tried to pull himout of his bunk, and commenced ransacki ng
Ebel 's | ocker | ooking for his seaman papers. Appellant threatened
Ebel with physical injury if he stayed in the sane forecastle, so
the ship's union del egate noved Ebel to another forecastle. A few
m nutes | ater, Appellant entered the forecastle where Ebel was and
attenpted to hit himwth the handle of an ice pick but he was
restrai ned by sonme other nenbers of the crew and finally left the
forecastle. During this incident, Appellant's eyes were bl oodshot
and he seened enotionally upset but he was steady on his feet.

As a result of various conplaints agai nst Appellant, he was
signed off the vessel at Rio de Janeiro on 19 April, 1951, and
returned to the United States aboard the MORMACPENN on 4 May, 1951.
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He had been serving on the ARGENTI NA for approxinmately two and a
hal f years wi thout any record of prior incidents of m sconduct.

OPI NI ON

The Exam ner found that Appellant cannot be held to have
wrongfully absented hinself fromhis duties wthout authority on 18
April, 1951, since there is no evidence as to the duties and tines
I nvol ved. Therefore, the conclusion that the Tenth Specification
was "proved" nust be reversed and the Tenth Specification
di sm ssed.

Appel | ant requests clenency stating that he has | earned his
| esson and that he will not again indulge in such conduct or the
consunption of al coholic beverages while serving aboard any vessel.

The Exam ner has very ably pointed out the reasons why crew
menbers may not be permtted to associate with passengers. This
rule must be strictly observed regardless of the attitude of the
passengers. In addition to the shipping conpanys' regul ations
against fraternizing wwth the passengers, the courts have had
something to say on the subject. It was stated nore than a century
ago that the owner's and naster's contractual obligation to
passengers is one of peculiar responsibility and delicacy. 1In

Chanberl ain v. Chandler, Fed. Cas. 2575, decided in 1823, Judge
Story said:

“I'n respect to females it [the contract] proceeds yet
farther, it includes an inplied stipulation agai nst
general obscenity, that inmobdesty of approach which
borders on | asciviousness and agai nst that wanton

di sregard of the feelings, which aggravates ever evil,
and endeavors by the excitenent of terror, and cold

mal i gnancy of conduct, to inflict torture upon
susceptible mnds. * * * In each case the contract of the
passengers for the voyage is in substance violated; and
the wong is to be redressed as a cause of damage."

And in Nieto v. Cark, Fed. Cas. 10,262, decided in 1858,
it was held that the contract covered protection agai nst personal
rudeness fromall those in charge of the vessel, and every
interference with the passenger's person. Hence, by his actions
whil e a nenber of the crew, Appellant subjected the ship's owner to
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a possible penalty. And since it is incunbent upon the owners to
see that such a high degree of respect is paid to its female
passengers, this duty is also inposed upon the owner's enpl oyees
who are aboard the ship. Appellant's failure to conply with this
strict obligation is additional reason for finding that his
behavi or constituted m sconduct.

Appel | ant stated that nost of the trouble arose fromhis
I ndul gence in quantities of rum Although this cannot be used to
excuse his conduct with respect to the passengers or his fell ow
crew nenber Ebel, the fact that Appellant served for eight years as
a seaman and for two and a half years aboard the ARGENTI NA w t hout
being in any trouble, indicates the probability that this was an
| sol ated group of incidents which will not be repeated if Appell ant
keeps his promse to refrain fromindul ging in al coholic beverages
whi | e aboard ship.

In view of the substantial nature of the evidence supporting
the allegations contained in the specifications and the
nodi fication of the order to be nade, it would serve no purpose to
reopen the hearing to take further testinony or for reargunent of
t he case.

ORDER

Accordingly, it is ORDERED and DI RECTED that the order of the
Exam ner dated 26 June, 1951, is hereby MODI FIED to provide for the
suspensi on of Appellant's Merchant Mriner's Docunent No.
Z-595189-D1, and all other valid licenses, certificates of service
and docunents issued to Appellant by the United States Coast CGuard
or its predecessor authority for a period of eighteen (18) nonths.
Six (6) nonths of the suspension ordered shall not be effective
provi ded no charge under R S. 4450, as anended (46 United States
Code 239), is proved against Appellant for acts commtted within
twenty-four (24) nonths of the expiration of the twelve (12) nonths
outright suspension. As so MODI FIED, said order is AFFI RVED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 21st day of Novenber, 1951.
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*xx**x  END OF DECI SI ON NO. 534 **=***
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