Appeal No. 531 - SAMUEL NORMAN GROVESV. US - 3 January, 1952.

In the Matter of License No. 58423
| ssued to: SAMUEL NORMAN GROVES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

531
SAMUEL NORMAN GROVES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 10 Novenber, 1950, an Exami ner of the United States Coast
Guard at New York City suspended License No. 58423 issued to Sanuel
Norman Groves upon finding himguilty of inattention to duty based
upon two specifications alleging in substance that while serving as
Master on board the American SS EXCALI BUR under authority of the
docunent above descri bed, on or about 27 June, 1950, while said
vessel was proceedi ng out bound in New York Harbor and approachi ng
the MWV COLOMBI A standing into the harbor, he contributed to the
subsequent collision between these two vessels by failing to sound
t he danger signal and reduce the headway of the EXCALIBUR after:

"First Specification . . . . your vessel sounded a two-bl ast
signal to which no answer was heard on the bridge of your ship.

"Second Specification . . . . your vessel sounded a two-bl ast
signal and |ater a one-blast signal to which signals no answers
were heard on the bridge of your vessel."
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At the hearing, Appellant was given a full explanation of the
nat ure of the proceedings, the rights to which he was entitled and
the possible results of the hearing. Appellant was represented by
an attorney of his own selection and he entered a plea of "not
guilty" to the charge and each specification proffered against him

The I nvestigating Oficer and counsel for Appellant stipulated
that the investigation record of the Marine Board of |nvestigation,
convened to inquire into this collision, be admtted into evidence
with the sane force and effect as if the witnesses who testified
before the Board had testified in this proceeding.

The I nvestigating O ficer nade an openi ng stat enent
summari zing his service of the charge and specifications upon the
per son char ged. Both parties then rested their case on the
sti pul at ed evi dence.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel and given both
parties an opportunity to submt proposed findings and concl usi ons,
t he Exam ner announced his findings and concl uded that the charge
had been proved by proof of the specifications and entered the
order suspendi ng Appellant's License No. 58423, and all other
| i censes, certificates of service and docunents issued to this
Appel l ant by the United States Coast CGuard or its predecessor
authority, for a period of three nonths.

Thi s appeal has been taken fromthat order and it is urged
t hat :

PO NT | The Master of a vessel may not displace the
pilot unless the pilot is manifestly
| nconpetent or intoxicated. Every difference
of opinion or judgnent does not require the
Master to overrule the pilot. The Master
shoul d take over the navigation of the ship
fromthe pilot only in extrene cases (citing
cases). This was not such a case since a safe
port to port passing situation existed and the
collision resulted fromthe order of hard |eft
rudder on the COLOMBIA a matter of seconds
before the collision occurred.
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PO NT I
PO NT 111
PO NT |V
PO NT V

A pilot is charged with using the ordinary

care of an expert in his profession and it is
unl awful for any person not |licensed as a
pilot for these waters to navigate a

regi stered vessel to or fromthe Port of New
York by way of Sandy Hook (citing cases). The
pil ot of the EXCALI BUR has been a Sandy Hook
pilot for thirty years but Appellant does not
have such a |icense.

There was no obvi ous danger of collision until

| mredi ately before the collision. There was
anpl e room for maneuvering to effect a port to
port passing when the one-blast signal was
sounded by the EXCALIBUR This statenent is
confirmed by the fact that there was an
answeri ng one-blast signal by the COLOVBI A
The collision resulted because the COLOVBI A
conti nued her swng to port when the Master
ordered the rudder hard left. At this point,
action by Appellant would have resulted in
conflicting orders and m ght have endanger ed
lives.

Appel | ant was not proven to have been

I nattentive to duty. There was no necessity
to sound the danger signal or to back since
there was no doubt on the EXCALIBUR as to the
situation as it devel oped and bl ow ng the
danger signal would not have altered the
situation. Failure to sound the danger signal
IS not a contributing cause to the collision
when danger becones apparent so |late that the
signal could do no good (citing cases).

Based on the COLOMBI A pilot's testinony al one,

t he COLOWVBI A nust have swung to the right
after the EXCALIBUR two-blast signal so as to
justify the EXCALIBUR one-blast signal. This
I s supported by the fact that the COLOMBI A
passed 150 feet fromthe junction buoy,
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I nstead of over 400 feet, after her course was
set to pass buoy No. 24 as close as 150 feet.

PO NT VI The suspension of Appellant's license for a
period of three nonths is unjust and
I nconsistent with the facts. Appellant had
every right torely on the skill and
experience of the EXCALIBUR s conpul sory
pilot. By suspending the pilot for two
nont hs, the New York Harbor Pilots'
Associ ati on concl uded that the navigation of
the ship was in the pilot and not the
Appellant. The latter's fault, if any, was in
a |l esser degree than the pilot's.

APPEARANCES: Messrs. Haight, Dem ng, Gardner, Poor and Havens,
of New York City
Janes M Estabrook, Esquire
W Parker Sedgw ck, Esquire
Walter A. Darby, Jr., Esquire, of Counsel.

FI NDI NGS OF FACT

On 27 June, 1950, Appellant was serving as Master on board the
Anerican SS EXCALI BUR and acting under authority of his License No.
58423 whil e said vessel was standi ng out of New York Harbor bound
for Marseilles, France.

At approximately 1233 on this date, the EXCALIBUR colli ded
wi th the inbound Dani sh notor vessel COLOVBI A about 300 yards
nort hwest of the Main and Bay Ri dge Channel s Junction Buoy off the
Brookl yn Shore. One minor injury resulted and no lives were | ost.
The EXCALI BUR s damage was estimted at $950, 000 and that of the
COLOMBI A at $85, 000.

The EXCALIBUR is a single screw steam turbine-driven ship of
9644 gross tons, 482 feet in length, and beam of 66 feet. She was
carrying 114 passengers, 1468 tons of cargo and 282 sacks of mail.
Her draft was 21 feet, 9 inches forward and 24 feet, 9 inches aft.

The COLOVBIA is a single screw diesel-driven notorship about

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%20305%20-%20678/531%20-%20GROVES.htm (4 of 11) [02/10/2011 2:10:17 PM]



Appeal No. 531 - SAMUEL NORMAN GROVESV. US - 3 January, 1952.

440 feet in length and a beamof 57 feet. She is a cargo vessel

wi th accommodations for 12 passengers and was carrying 7400 tons of
cargo which produced a draft of 22 feet forward and 24 feet, 3

I nches aft. The COLOMBI A had departed from Phil adel phi a and she
was proceeding up The Narrows with a Sandy Hook pilot at the con
when first sighted fromthe EXCALIBUR The mate on watch and the
hel mnsman were the only persons on the bridge with the pilot.

The weat her conditions were favorable at all pertinent tines.
It was clear, visibility good, w nd negligible and ebb tide.
Traffic was light and in no way influenced the maneuvering of
either of the two colliding vessels.

Upon departing fromJersey City, a conpul sory Sandy Hook pil ot
t ook over the con of the EXCALIBUR and directed the navigation of
the ship until the time of collision. The Master, watch officer
and hel msman were al so on the bridge. The EXCALI BUR proceeded down
t he Upper Bay approachi ng Main Channel Buoy No. 24 (OM's Head
Buoy) on course 206 degrees true at full harbor speed of
approximately 12 knots (60 RP.M). She was to the northward of
Buoy No. 24 when the COLOVBI A was observed com ng up The Narrows
and bearing off the port bow of the EXCALIBUR The |atter vessel
commenced changi ng course to 175 degrees true as she rounded the
buoy and passed it abeamto port at a distance of about 500 feet.
She steadi ed on course 175 and proceeded down the Miin Channel on
the left-hand or easterly side of the fairway. This course would
cause the EXCALIBUR to pass the junction buoy between the Miin
Channel and the Bay R dge Channel abeamto port by about 500 feet
al so since the latter buoy is south of and slightly to the eastward
of buoy No. 24. The distance between the two buoys is slightly
nore than one mle. Shortly after passing Buoy No. 24 and
st eadyi ng on course 175 degrees true, the COLOMBI A was bearing a
few degrees on the starboard bow of the EXCALI BUR whose pilot then
sounded a two-blast whistle signal for a starboard to starboard
passing. At this tinme the two vessels were between one and a
quarter and one and a half mles apart; and they were approximtely
equi -di stant fromthe scene of the collision. The tinme was 1230.

The COLOVBI A was proceedi ng up The Narrows on course 345
degrees at a speed of approximately 13 knots. Wen the line of the
junction buoy and Buoy No. 24 had opened, the pilot of the COLOVBI A
ordered a change of course to about 355 degrees true and,
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subsequently, the COLOWVBI A passed within 150 feet of the junction
buoy. This course change was undertaken at about the sane tine
that the two-blast whistle signal fromthe EXCALI BUR was heard.
The pilot of the COLOVBI A answered this request for a starboard to
starboard passing by sounding two-blasts on the COLOVBI A s air
whistle. This reply was not heard on the bridge of the EXCALIBUR
and she continued on the sane course at the speed of 12 knots.

After the exchange of two-blast signals, the bearing of the
COLOVBI A shifted fromthe starboard to fine on the port bow of the
EXCALIBUR. In view of this and not having heard the two-bl ast
signal of the COLOMBI A, Appellant and the pilot of the EXCALI BUR
assuned that the COLOMBI A intended to steer a course up Bay Ridge
Channel. Consequently, the pilot sounded a one-blast signal for a
port to port passing and ordered right rudder but did not undertake
to change the speed of the EXCALIBUR  This was done between one
and two mnutes after the two-bl ast signal had been sounded and
when the two ships were about three-quarters of a mle apart.

The pilot of the COLOVBI A had ordered the rudder hard left in
order to conply with the starboard to starboard passi ng agreenent
and the ship had begun to swng to port when the one-blast of the
EXCALI BUR was heard. Believing that there was adequate maneuvering
space to effect a port to port passing, the COLOVBI A" s pil ot
replied with one bl ast and ordered that the rudder be shifted. Due
to the opposite nonentum of the ship and the | ag between the
steering wheel and the rudder caused by the electric steering
apparatus of the COLOMBIA, the ship was still swinging to port
responding slowy to the hard right hel mwhen the Master appeared
on the bridge. The answering signal was not heard on the bridge
of the EXCALI BUR but she continued altering course to her starboard
at 12 knots and the range between the vessels was closing at the
rate of al nost 2500 feet a minute as a result of their conbined
speed of 25 knots and the fact that they had been on reciprocal
courses until taking avoiding action. (Qbserving this dangerous
predi canent, the Master of the COLOMVBI A believed that a collision
was i nevitable and counternmanded the pilot's order and shifted the
rudder to hard left in order to avoid hitting the EXCALI BUR
am dshi ps. About the sane tine, the pilot of the COLOMBI A reversed
t he engi nes soundi ng the backing and the danger signals. Less than
a mnute later, the COLOVBI A's bow struck the EXCALIBUR s port side
bet ween the nunbers 2 and 3 holds at an angl e of about 80 degrees
bet ween the port sides of the ships and penetrated to a depth of
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about 10 feet. The engines of the EXCALI BUR were reversed at about
the tinme of the inpact.

OPI NI ON

This was a neeting situation in which normal and proper
navi gation called for a port to port passing in order to conply
wth 33 US.C 203, Rulel. A ship initiating a passing signal
which is contrary to the rule takes the risk of carrying out the
maneuver even though the other vessel assents. The courts have
enphasi zed that the law, and not the exchange of whistles,

determ nes how the vessels shall pass. The Hernes (C.C. A 2,
1927), 21 F. 2d 314; The Delaware (C.C A 2, 1933), 66 F. 2d

467; The Bell haven (C.C.A. 2, 1934), 72 F. 2d 206. The
EXCALI BUR s two-blast whistle signal did not conply with the
prescribed passing for approaching vessels which are "head and head
or nearly so." Hence, she was imediately required to
proceed with extrene caution since she had assuned the risk that
t he maneuver woul d succeed. The purpose of these navigation | ans
Is to pronote safety and prevent collisions. Therefore, Appellant,
as Master of the vessel which elected to deviate fromrecognized
rul es, was put on notice that the EXCALI BUR was in danger of
collision as soon as this statutory violation was commtted and no
answer was heard fromthe rapidly approaching COLOVBI A; and he
shoul d have taken preventive action such as soundi ng the danger
signal and stopping the engines of his vessel. The Master's
duties are the sane, and he does not surrender his authority

whet her the pilot is a voluntary or a conpul sory one. Robins

Drydock Co. v. Navigazione Libera Triestina (C C A 2, 1929), 32
F. 2d 209.

A shipmaster is always in command and responsible for the
safety of his vessel, its passengers and cargo. It wll, perhaps,
require a major disaster with loss of life to clarify the present
| egal obscuration of the subject but until my opinionis judicially
vacated, | hold the Master's authority to be suprene and his
responsibility to be co-extensive with his authority.

The only seemingly conflict in the testinony which is
i nportant is that the bearing of the COLOVBI A fromthe EXCALI BUR
shifted fromher starboard to port bow, after the two-blast signal
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had been sounded, as conpared to the statenents that the COLOMBI A
altered her course to port at this tinme. The natural result of

t hi s maneuver woul d have been that the bearing of the COLOMBI A
opened on the starboard bow of the EXCALIBUR  Possibly, the
present result was brought about by the fact that the COLOMBI A was
maki ng a course change to the right at approximtely the sane tine
t he EXCALI BUR sounded the signal and the COLOVBI A m ght have
continued swinging to the right, even beyond her intended new
course, after her hel mwas put to port to carry out the starboard
to starboard passing agreenent. This seens reasonable in view of
the lag of the COLOMBIA in responding to her hel maction which
occurred just prior to the collision. Since her course of 175
degrees true woul d have caused the EXCALIBUR to pass the junction
buoy about 500 feet abeam and the reciprocal course of the COLOVBI A
caused her to approach within a shorter distance of the junction
buoy, it is logical that the COLOVBI A shoul d have been off the port
bow of the EXCALIBUR  Therefore, it is not plausible that the
COLOMBI A was ever bearing nore than very finely on the starboard
bow of the EXCALI BUR  Under such circunstances, the two vessels
coul d not have been so situated that they woul d have passed wel |l
clear of each other's starboard side if no hel maction had been
taken on either vessel.

But even if it be disputed that this was a passing situation
which called for a port to port passing, the evidence, which is
concl usi vel y bindi ng upon Appellant, that no signal was heard in
answer to the two-blast whistle by the EXCALIBUR (although it is
established that the COLOVBIA did reply with two blasts) and that
t he COLOWVBI A appeared to swing to her own starboard in
contravention of the maneuver anticipated by the signal, was nore
t han adequate to inform Appell ant that a dangerous situation had
devel oped. After the COLOWVBI A was on the port bow of the
EXCALI BUR, the two ships could not possibly have acconplished a
starboard to starboard passing wthout the necessity for helm
action on the part of either vessel. Therefore, the EXCALI BUR was
undoubtedly required to take precautionary neasures at this point.

Bot h Appel lant and the pilot of the EXCALI BUR t hought that the
COLOVBI A intended to proceed up Bay Ridge Channel. Thus, it is
clear that they failed to understand the intention of the COLOVBI A
and were bound to sound the danger signal in conpliance with 33
US C 203, Rule Ill. Failing to conply wiwth this |aw was a
statutory fault putting the burden on Appellant to justify his
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failure to act. In connection with this sane rule, it has been
hel d that a vessel which has received no response to its invitation
for a passing nust imedi ately sound the alarm signal after any

doubt arises as to the intention of the other vessel (MWIIians
v. Card Line (C.C A 2, 1948), 168 F. 2d 720); and the signalling
vessel nust stop. Marshall Field and Co. v. United States

(CCA 2, 1931), 48 F. 2d 763. Since the signal fromthe
COLOMBI A was not heard on the bridge of the EXCALI BUR she was
obligated to stop and reverse as though it were a situation of

m sunderstood or conflicting signals. The Brandon (C C A 4,

1921), 273 Fed. 176. It is always the duty of both vessels to
take i mmedi ate neasures if the maneuvers of the two ships are
| nconsistent or if there are other indications of danger. |In the

frequently quoted case of The New York (1899). 175 U. S. 187,
202, the court stated:

“"Nothing is better settled than that, if a steaner
be approachi ng anot her vessel which has di sregarded
her signals, or whose position or novenents are
uncertain, she is bound to stop until her course be
ascertained wth certainty.”

This basic principle of admralty lawis too well founded in
both statutory rules and court decisions to dispute. Al though the
pil ot should only be superseded by the Master in a plain case, it
I's ny opinion that there was such clear danger of collision brought
about by the abuse of navigation [aws conbined with the proximty
of the ships follow ng the two-blast signal by the EXCALI BUR t hat
Appel l ant was bound to interfere with the pilot to the extent of
soundi ng the danger signal and reducing the speed of the ship. A
pilot is enployed because he is presuned to have superior know edge
In certain waters concerning such conditions as currents, depth of
wat er, channel courses, hidden obstructions, navigational aids,
anchorages, and other features peculiar to the waters in which he
Is qualified as an expert navigator. The Fram ington Court
(C.CA 5 1934), 69 F. 2d 300, cert. den. 292 U S. 651. But it
Is not within the scope of the pilot's special qualifications that
he be required to have general know edge of the Rules of the Road
whi ch surpasses the requirenents for a Master in this respect. The
Master of a ship is presuned to be fully acquainted with the rules
of navigation and the peculiar attributes of his own vessel. Since
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the ultimate responsibility for the safety of the ship rests upon
the Master, he is required to exercise his paranount authority and

relieve the pilot in cases of obvious danger. The Chi na

(1868), 74 U.S. 53; Charente SS Cov U S (C.CA 5 1926), 12
F. 2d 412. There is no indication that Appellant woul d have

| npeded the pilot in the exercise of his expert know edge of the
channel by soundi ng the danger signal and sl ow ng the ship.

Much of what has been said concerning the failure of Appellant
to take appropriate action after the two-blast signal is also
applicable with respect to his om ssions after the subsequent
one-bl ast signal fromthe EXCALIBUR. |In addition, the pilot
ordered right rudder w thout hearing the COLOMBI A's answeri ng
signal although, in a port to port passing, the signalling vessel
must wait until she receives the assent of the other vessel before

putting her helmover. City of New York v. Anerican Export Lines
(CCA 2, 1942), 131 F. 2d 902; The Sandnmaster (C. C A 2,

1939), 105 F. 2d 1009. It is also true that Appell ant

contributed to the immnent peril of collision by his prior

i nattention to duty and it has been said that "***No nman i s excused
fromthe result of an unlawful situation, if he is not also

excusabl e for getting intoit." Carroll v. Gty of New York

(CCA 2, 1918), 249 Fed. 453. Hence, he would not be excused
at this point if his error had only been one of judgnent.

Appel | ant repeatedly contends that there would have been anple
roomto maneuver for a safe port to port passing and that the
danger arose "seconds" before the collision when the COLOMBI A swung
hard left. The fallacy in this argunent is that it is not
concei vabl e that the vessels would otherw se have passed at a safe
di stance since the COLOVBI A woul d not then have been able to cover
this distance in a matter of "seconds" and strike the EXCALI BUR
before she was clear of the path of the COLOMBIA. Nor is it
pl ausi bl e that the Master of the COLOVBI A woul d have taken the
action of ordering hard left rudder if it was perfectly obvious
that a safe port to port passing would have resulted except for his
action.

Concerning the fifth point raised by Appellant, there is no
evi dence that the COLOMBI A's course was set so that she woul d pass
Buoy No. 24 as close as 150 feet. Hence, the balance of this
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argunent has no significance.

CONCLUSI ON

The negligence of the pilot did not relieve Appellant
responsibility for the safety of his ship when there was real
danger, which he either did or should have observed, and since he
had anple tine in both instances to take the proper precautionary
nmeasures of soundi ng the danger signal and retarding the speed of
t he EXCALI BUR.  But considering the two nont hs' suspension action
taken against the pilot and the relative degree of fault on the
part of the pilot and Appellant, the Exam ner's order dated 10
Novenber, 1950, is nodified to read as fol |l ows:

ORDER

That License No. 58423 and all other valid |icenses,
certificates of service and docunents now held by Appellant are
her eby suspended for a period of one (1) nonth.

As so MODI FI ED, said Order is AFFI RVED.

M C. Ri chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dated at Washington, D. C, this 3rd day of January, 1952.

*xxxx END OF DECI SION NO. 531 **xx»
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