Appeal No. 530 - THOMAS JOHN WALSH v. US - 10 December, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-774844
| ssued to: THOVAS JOHN WALSH

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

530
THOVAS JOHN WALSH

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 2 August, 1951, an Exam ner of the United States Coast
GQuard at New Ol eans, Louisiana, revoked Merchant Mariner's
Docunent No. Z-774844 issued to Thomas John Wal sh upon finding him
guilty of m sconduct based upon a specification alleging in
substance that while serving as steward utility on board the
American SS ALCCOA CLI PPER under authority of the docunent above
descri bed, on or about 2 August, 1951, while said vessel was in the
port of New Ol eans, Louisiana, he wongfully had approxi mately one
grain of marijuana in his possession.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by counsel of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer and Appellant nade their
openi ng statenents and the Investigating Oficer introduced in
evi dence the testinony of the Port Patrol Oficer who found the
marijuana in Appellant's suitcase, the Custons |nspector in charge
of the searching party, and the U S. Custons Laboratory chem st
who anal yzed the marijuana.

I n defense, Appellant testified under oath in his own behalf.

At the conclusion of the hearing, having heard the argunent of
the I nvestigating Oficer and given both parties an opportunity to
subm t proposed findings and concl usi ons, the Exam ner announced
his findings and concl uded that the charge had been proved by proof
of the specification and entered the order revoking Appellant's
Merchant Mariner's Docunent No. Z-774844 and all other |icenses,
certificates of service and docunents issued to this Appellant by
the United States Coast Guard or its predecessor authority.

Fromthat order this appeal has been taken, and it is urged
t hat Appellant was not afforded sufficient tinme to prepare his
def ense and obtain w tnesses since the hearing was conducted on the
same day on which he was served with the charge and specification;
that, prior to the hearing, Appellant was interrogated by five
"I nvestigators" and was told by one of themthat his papers would
be taken away because he was uncooperative in identifying certain
seanen suspected of using narcotics; that three of these suspects
were crew nenbers of the ALCOA CLIPPER at the tine; that nothing
had been di sclosed by a thorough search of Appellant's quarters and
clothing at Mobile, Al abama, a few days prior to this incident; and
t hat Appel |l ant has never been convicted of any crine involving the
use or dealing in narcotics.

APPEARANCES: WIlliam M d arke, Esquire, of Mbile, Al abana.

FI NDI NGS OF FACT

On 2 August, 1951, Appellant was serving as steward utility on
board the Anmerican SS ALCOA CLI PPER and acting under authority of
his Merchant Mariner's Docunent No. Z-774844 while said vessel was
in the port of New Ol eans, Loui si ana.

Wi | e searching Appellant's quarters during the norning
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wor ki ng hours on this date, Port Patrol O ficer Signorelli found a
cigarette butt (about one half inch long) and two seeds which were
under two of the three pair of trousers contained in a suitcase

bel onging to the Appellant. The butt and seeds were in a piece of
soft white paper. The suitcase was | ocated behind a cabinet in
Appel lant's quarters which he shared wth three other nenbers of
the crew. Since Signorelli suspected that the discovered articles
contained marijuana, he sent for Appellant, wapped the cigarette
and seeds in brown paper and gave it to Custons |nspector Del arosa.
When Appellant arrived at his quarters, he admtted ownership of
the suitcase but denied that the butt and seeds belonged to him
Appel | ant was then taken to the Custom House and furt her

questioned. At this tine, Delarosa had the butt and seeds anal yzed
by Chem st MConbs, an enpl oyee of the U S. Custons Laboratory.
The anal ysis di scl osed that the substance in question contained one
grain of marijuana. Prior to 2:00 P.M on this date, Appellant was
served with a copy of the charge and specification.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during his five years at sea.

OPI NI ON

Appel lant's primary contention on appeal is that he was given
i nsufficient notice of the hearing and, therefore, he was not
afforded a reasonabl e opportunity to prepare his defense.
Specifically, it is claimed that Appellant was not given tinme: (1)
to find out whether any of the crew who had access to his quarters
wer e habitual users of nmarijuana or other narcotics; (2) to
di scover whether any of the three crew nenbers of the ALCOA
CLI PPER, who were narcotics suspects, were habitual users of
narcotics aboard ship; or (3) to produce w tnesses who woul d
testify to Appellant's good character and that he is neither a user
nor deal er in narcotics.

| am convinced that Appellant's rights with respect to
sufficiency of notice were adequately protected despite the fact
that the hearing was conducted on the sane day that service of the
charge and specification was made upon Appellant. In his opening
statement, the Investigating O ficer said he had warned Appell ant
that his docunent woul d probably be revoked if the charge was found
proved; he had told Appellant that he should get soneone to
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represent hi mbecause of the seriousness of the charge; and had

| nformed Appellant that he had the right to request the appearance
of any witnesses he desired. Appellant was again inforned by the
Exam ner, at the comencenent of the hearing, of the possible
outcone; and that he had the right to be represented by counsel and
to have w tnesses subpoenaed to testify in his behalf. Despite
this repeated advice, Appellant did not, at any tine throughout the
heari ng, request or indicate that he required an adjournnment in
order to have additional tinme to investigate his shi pmates or

ot herwi se prepare his defense; nor did he at any tine indicate the
slightest desire to have w tnesses subpoenaed to appear in his
behalf. By his failure to take advantage of the opportunities
afforded at the hearing, Appellant waived these rights and cannot
now raise them It is evident fromthe record that his right to an
adj ournnent and to produce w tnesses was not tinely made at the
heari ng.

It is ny opinion that Appellant's other contentions are
wi thout nerit. He had anple tinme and opportunity at the hearing to
make a statenent concerning the alleged threat by an "investigator”
that his papers would be taken fromhim This certainly would have
| npressed himsufficiently to nention it during the course of the
hearing. The fact that a search of Appellant's bel ongi ngs at
Mobil e, a few days earlier, had disclosed no evidence of narcotics,
Is not relevant to the allegations upon which this proceeding is
based. Although Appell ant has never been convicted of any
narcotics crinme, the seriousness of this offense requires, for the
sake of the safety of seanen and ships, that first offenders be
denied the privilege of sailing on ships of the Anerican Merchant
Mar i ne.

The Exam ner found that Appellant's denial of know edge of
possession did not overcone the prima facie case which was nade out
by the presunption of know edge arising from proof of possession.
Therefore, the conclusion that the charge and specification were
“proved" is adequately supported by the prinma facie case.

ORDER

The order of the Exam ner dated 2 August, 1951, should be, and
it is, AFFI RVED.
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M C. Ri chnond
Rear Admral, United State Coast CGuard
Act i ng Commandant

Dated at Washington, D. C., this 10th day of Decenber, 1951.

sxxxx  END OF DECI SION NO. 530 ***xx
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