Appeal No. 529 - WILLIAM SAMUEL WRIGHT v. US - 8 November, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-169842
| ssued to: WLLI AM SAMUEL WRI GHT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

529
W LLI AM SAMJEL WRI GHT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 15 June, 1951, an Exam ner of the United States Coast Guard
at Norfolk, Virginia, revoked Merchant Mariner's Docunent No.
Z- 169842 issued to WIliam Sanuel Wi ght upon finding himaguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as ordinary seaman on board the Anmerican SS HAM LTON
VI CTORY under authority of the docunent above described, on or
about 1 April, 1951, while said vessel was in the port of Hanpton
Roads, Virginia, he wongfully had a quantity of marijuana in his
possession. On his own notion, the Exam ner had anended the
specification to read "wongfully" rather than "unlawful ly."

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "not guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of U S. Custons
Agent Osner who had apprehended the person charged. The U S
Cust ons Laboratory Report of the analysis of the substance found to
be marijuana was read into the record before the Investigating
Oficer rested his case.

I n defense, Appellant offered in evidence the testinony of
Vernon L. G ddings, the deck mai ntenance nman wi th whom Appel | ant
was working at the tine he clains to have found the nmarijuana.
Appel l ant al so testified under oath in his own behal f.

At the conclusion of the hearing, having given both parties an
opportunity to submt proposed findings and concl usions, the
Exam ner announced his findings and concl uded that the charge had
been proved by proof of the specification and entered the order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-169842 and
all other licenses, certificates of service and docunents issued to
this Appellant by the United States Coast Guard or its predecessor
aut hority.

Fromthat order, this appeal has been taken, and it is
contended that Appellant is not guilty since he was tried and
acquitted on identical charges on 24 May, 1951, before Judge Bryan
in the Federal Court for the Eastern District of Virginia.

Based upon ny exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 1 April, 1951, Appellant was serving as ordi nary seaman on
board the Anerican SS HAM LTON VI CTORY and acting under authority
of his Merchant Mariner's Docunent No. Z-169842 while said vessel
was at Hanpton Roads, Virginia, after conpletion of a foreign
voyage.

On this date, Custons Agent Osner boarded the HAM LTON VI CTORY
and apprehended Appellant with five cell ophane w apped packages of
marij uana about the size of match boxes in his possession. These
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packages were found in the right hand pocket of a jacket worn by
Appel lant. On each of four unopened packages, there was a white
sticker with a nunber on it. The fifth package, which had been
opened, did not have a sticker attached. After nmaking a thorough
search of Appellant's person and quarters, Agent Gsner took
Appel | ant before the United States Conm ssioner and he was rel eased
under $10, 000 bond.

At the tinme of the arrest, there were two ot her Custons
Oficers wwth M. Gsnmer. They were told by Appellant that he had
found the five cell ophane w apped packages on the deck in the
nunber five hold of the ship that norning and intended to give them
to the Master. Appellant also stated, at this tine, that he did
not use marij uana.

There is no record of any prior disciplinary action having
been taken agai nst Appellant. He is 30 years of age and has been
going to sea for approximately nine years.

OPI NI ON

The Exam ner's order was based upon his conclusion that the
charge and specification were proved since he failed to believe
Appel l ant's testinony explaining how the marijuana cane into his
possession. On the other hand, this appeal is based on the
contention that Appellant is innocent because he was acquitted on
| dentical charges in the Federal Court for the Eastern District of
Vi rginia.

Appel l ant testified that he and G ddi ngs had been cl eaning the
rubbi sh out of the nunber five hold and that they were | eaving the
hol d when G ddings told Appellant to pick up a piece of a broken
shovel and a brown paper bag which was under it. Appellant stated
t hat G ddi ngs was near by when Appell ant picked up the paper, felt
sonething init, opened it and found the five cell ophane w apped
packages; that Appellant opened one of the packages when told to do
so by G ddings; that Gddings said "it m ght be dope" and told
Appellant to "take it to the Captain"; and that Appellant put the
five packages in his jacket before going topside to | ook for the
Master. Appellant further testified that the Master had gone
ashore but he did not turn the packages over to the Chief Mite
because there had been recent confusion and friction aboard the
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ship between the crew and officers and that the Master and Chi ef
Mate were not on friendly terms. For this reason, Appellant stated
that he did not trust the Chief Mate. Shortly thereafter, the
Custons officials cane aboard and apprehended Appellant wth the
marijuana still in his jacket pocket. Appellant stated that he had
not voluntarily turned it over to the Custons nen because he did
not know what it was.

The testinony of G ddings was substantially the sane as that
of Appellant. G ddings stated that after he told Appellant to pick
up the part of the broken shovel and paper bag, he started up the
| adder and did not see Appellant pick up the bag; that when
Appel | ant call ed, G ddings turned around and saw t he cel | ophane
packages in Appellant's hand; and that one package was "open" or
"opened” but his testinony is not clear as to whether it was opened
before or after he first saw Appellant holding the five packages.

The di sbelief of Appellant's testinony by the Examner is
predi cated al nost entirely upon his inpression that the testinony
of Appellant and G ddings conflicted in two respects: whether
G ddi ngs saw Appel l ant pick up the marijuana packages fromthe
deck; and whet her one of the packages was opened before or after
G ddings first saw themin Appellant's possession. The testinony
di scl oses that G ddings replied in the negative on the first point
and Appellant refused to answer two | eadi ng questions by the
Exam ner as to whether G ddings actually saw Appel |l ant pick up the
brown bag and find the five packages. In answer to a third simlar
guestion, Appellant's answer was anbi guous (due largely to the
vagueness of the question) as to whether he neant that he knew
G ddi ngs had seen the brown package or knew he had seen Appel | ant
pick it up. The former interpretation conpletely agrees with
G ddi ngs testinony that he told Appellant to pick up the brown bag
and shovel. |If the latter nmeaning was intended by Appellant, it is
perfectly plausible that he mght well have thought G ddi ngs was
wat chi ng as Appel |l ant bent over to pick up the shovel and bag when,
in fact, G ddings had turned his back and started to clinb the
| adder to the main deck. Concerning the point as to when the one
package of marijuana was opened, Appellant stated that it was after
G ddi ngs had been shown the five packages and G ddi ngs answers were
i ndeterm nate. G ddings did not affirmor deny Appellant's
testinony that he opened one of the marijuana packages when told to
do so by G ddings. The Exam ner questioned G ddi ngs on behal f of
Appel l ant but this specific question was not asked. Hence, there
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does not appear to have been any definite conflict between the
testi nony of Appellant and G ddi ngs on these two points.
Consequently, they afforded no basis upon which to reject

Appel lant's testinony as being incredible.

There is al so considerable reference to and questioning by the
Exam ner concerning another narcotics of fense of which Appell ant
was suspected at the tine of his apprehension wth the marijuana
upon which this charge and specification are based. Evidence of
this alleged prior offense is conpletely irrelevant to the nerits
of the case which was before the Exam ner. Because of its tendency
to destroy the presunption of innocence in favor of Appellant, the
only possible basis for admssibility, before the Exam ner made his
findi ngs, would have been the introduction of a record of
conviction for the fornmer incident to show a comon plan or design;
or for the purpose of inpeaching Appellant's testinmony - or his
character if the latter had been put in issue. As there was no
evi dence of a conviction, the questioning of Custons Agent GCsner
and Appel |l ant about the other narcotics charge was i nproper Ssince,
presumabl y, the accusation had been successfully nmet. The fact
that the questions on this subject were propounded by the Exam ner
i ndi cates that he was inpressed to the extent of being influenced
by this other charge against Appellant. And it is evident fromthe
Exam ner's decision that this was an additional factor which | ed
himto doubt Appellant's credibility. The criterion in such cases
is not the effect which this prejudicial error has upon the
appel l ate authority but the extent to which the Exam ner as the
trier of the facts was apparently swayed by it. The issue is
particularly inportant in a case of this nature where the result
depends al nost entirely upon the eval uation by the Exam ner of the
Appel l ant's testinony. Consequently, consideration of this prior
i ncident was prejudicial and affected the substantial rights of
Appel l ant who was entitled to be tried upon evidence which was
conpetent for the offense charged.

Al t hough an acquittal in Federal court on identical charges is
not concl usi ve evidence of innocence in this admnistrative
proceedi ng, the reasons for such an acquittal are very likely to be
relevant to the issues in this case and nerit sone consideration in
arriving at a fair and just decision. Assum ng the accuracy of
Appel l ant's contention that he was acquitted in the Federal Court
for the Eastern District of Virginia when tried on charges based on
the sane acts herein under consideration, evidence of a nore
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reliable character than is contained in this record is required to
support the findings and concl usi ons of the Exam ner unl ess
Appel | ant was acquitted for sone reason which does not necessarily
make the decision of the Exam ner inconsistent wwth the acquittal
In the Federal Court.

The testinony of the Appellant that the Shippi ng Conm ssioner
told Appellant, on 7 April, that $106.12 woul d be deducted from his
wages to pay a fine in connection with his possession of the
marijuana in question and that he was finally paid his wages on 7
May wi t hout any such deduction having been made, indicates the
possibility of the presence of additional evidence upon which the
acquittal in the Federal Court was based. On the other hand, the
fine m ght have been paid by Appellant subsequent to receiving his
wages.

Proof that a white sticker, simlar to those which were on the
four unopened packages of marijuana, was found on Appellant's
person or in his quarters would be substantial evidence upon which
to reject the testinony of the Appellant and to find the charge and
specification proved on the theory that Appellant had the marijuana
i n his possession prior to the tinme he picked up the shovel and bag
in the hold of the ship. There is testinony by Gsner to the effect
that such a sticker was found in a match box either in Appellant's
bel ongings or in his i medi ate possession; but the testinony is not
clear as to which of these two places the sticker was found and who
found it. Gsner at first answered in the affirmati ve when asked if
he had found the match box in Appellant's pocket and then stated in
answer to the next question by Appellant that Port Patrol Oficer
Thomason had found it. Appellant testified that no match box had
been found in his pocket and that he had been searched only by
Gsner. Appellant repeatedly stated that Gsner admtted in court
that he was the only one who searched Appellant; and that this
| ssue was explored by Appellant's lawer at the trial in the
Federal Court when "the other gentleman" (presumably Port Patrol
O ficer Thomason) testified that a match box was found on
Appel lant. If Gsner was the only one who searched Appellant's
person, then a fifth sticker could not have been di scovered on him
by Thomason. Thus, the testinony of the only witness to appear
agai nst the person charged was self-contradictory on the point as
to who found the sticker; and, if Appellant's testinony is correct
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as to what occurred in Federal Court, Osner's testinony was not in
accord with what he testified to in the Federal Court. Therefore,
the finding that a sticker simlar to the other four was found in
a match box on the person charged is not based on substanti al

evi dence.

The only evidence in addition to Gsner's testinony, which was
produced by the Investigating Oficer was the U S. Custons
Laboratory Report which states that the sanple "received" was 14.7
grains of marijuana. Although identified by Gsnmer as the report on
a conposite sanple of the five packages found on Appellant, further
identification and clarification of this report is deened advi sabl e
since Gsner testified that the substance was anal yzed and anount ed
to four ounces and 110 grains but the source of the latter figure
s not specific. Wthout proper explanation of these contrasting
figures or other identification, the report is not considered to be
adequat e corroborati ng evi dence.

CONCLUSI ON AND ORDER

For these reasons, | do not feel that the findings and order
appeal ed from are supported by substantial, reliable and probative
evi dence. Therefore, the order of the Exam ner dated 15 June,
1951, is reversed and the case remanded for further proceedi ngs not
i nconsi stent with this opinion.

REVERSED AND REMANDED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 8th day of Novenber, 1951.

***xx* END OF DECI SION NO. 529 ****x
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