Appeal No. 516 - ARNOLD MITCHEL BUTTERFIELD v. US - 17 September, 1951

In the Matter of Merchant Mariner's Docunent No. Z-158394
| ssued to: ARNOLD M TCHEL BUTTERFI ELD

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

516
ARNOLD M TCHEL BUTTERFI ELD

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 18 June, 1951, an Exam ner of the United States Coast Guard
at New York Gty suspended Merchant Mariner's Docunent No. Z-158394
| ssued to Arnold Mtchel Butterfield upon finding himguilty of
m sconduct based upon a specification alleging in substance that
whil e serving as cabin bedroom steward on board the Anerican SS
ARGENTI NA under authority of the docunent above described, on or
about 15 Decenber, 1949, while said vessel was at sea, he did
"wongfully nolest a fenal e passenger, one [ M ss] Katherine
Sheppard. "

At the hearing, Appellant was given a full explanation of the
nature of the proceedings, the rights to which he was entitled and
t he possible results of the hearing. Although advised of his right
to be represented by an attorney of his own selection, Appellant
voluntarily elected to waive that right and act as his own counsel.
He entered a plea of "guilty" to the charge and specification
prof fered agai nst him
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Ther eupon, the Investigating Oficer nmade his opening
statenment and Appellant stated under oath that he had been dri nking
on the day in question and had no recollection of the events upon
whi ch the specification is based. In view of this claimof
| gnorance, the Exam ner changed Appellant's plea to "not guilty.”

It was stipulated by the parties that a statenent nade and
signed by M ss Sheppard was substantially the sanme as her testinony
woul d be if she appeared as a witness. This statenent was then
received in evidence together with a certified copy of an entry in
the official |ogbook and Appellant's reply thereto. After the
| nvestigating Oficer rested his case, Appellant failed to present
any evidence but he made a statenent as to his previous jobs and
good character.

At the conclusion of the hearing, having given both parties an
opportunity to submt argunents and proposed findi ngs and
concl usi ons, t he Exam ner announced his findings and concl uded t hat
t he charge had been proved by proof of the specification and
entered the order suspendi ng Appellant's Merchant Mariner's
Docunent No. Z-158394 and all other |icenses, certificates of
service and docunents issued to this Appellant by the United States
Coast Guard or its predecessor authority for a period of fifteen
nont hs; nine nonths' outright suspension and the bal ance of six
nont hs on twel ve nont hs probation.

Fromthat order, this appeal has been taken, and it is
requested that |eniency be granted since Appellant has made his
| i vel i hood by going to sea since 1939 and that he has suffered
great hardship during the period of a year (23 Decenber, 1949, to
18 Decenber, 1950) during which he stayed on the beach waiting to
be called by the Coast Guard. It is also stated that Appellant had
never before commtted any offense and that he does not renenber
the incident alleged.

FI NDI NGS OF FACT

On 15 Decenber, 1949, Appellant was serving as cabin bedroom
steward on board the American SS ARGENTI NA and acting under
authority of his Merchant Mariner's Docunent No. 158394 while said
vessel was at sea.
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On this date, Appellant had been drinking since sonetine in
the afternoon. At about 2100, Appellant was permtted, upon
request, to unlock and open a cabin door for a passenger, M ss
Kat heri ne Sheppard. |In the process of doing this, one of
Appel l ant' s hands cane into contact with the passenger's right hip
but she did not voice any objection to this action. Appellant |eft
the cabin, returned in five mnutes with two hand towels, asked if
M ss Sheppard were al one and whet her she was going to bed so early.
After she replied "Yes," Appellant asked her if she wanted to go to
another room M ss Sheppard said, "No, thank you," and cl osed the
door. Appellant returned to the cabin again about five or ten
m nutes |ater and knocked on the door. M ss Sheppard did not open
t he door but asked Appellant what he wanted and he replied that he
woul d cone back | ater but he did not do so.

Appel | ant had been celebrating his thirty-fourth birthday, on
this date, by consum ng such a quantity of intoxicating beverages
that he did not know what he was doing when he conmtted the acts
I n question.

According to Coast CGuard records, Appellant is single and has
been going to sea off and on since 1939. There has been no
previ ous action taken agai nst Appellant's docunent.

OPI NI ON

The only evidence agai nst Appellant, which specifically
pertains to the incidents upon which the allegations in the
specification are based, is a statenent by the passenger, M ss
Kat heri ne Sheppard. It is possible that testinony by Mss Sheppard
woul d have established that Appellant's offense was of a greater
degree. But accepting the statenent at its face value, | do not
bel i eve that Appellant "nol ested" the passenger to the extent of
deserving the order inposed.

| have nodified the Examner's findings to agree with ny
somewhat | ess severe interpretation of the statenent in evidence.
It is noted that the statenment indicates that Appellant nmade no
attenpt to use force upon M ss Sheppard and that she did not
reproach Appellant for his initial action. Testinony by the
passenger woul d very |ikely have been helpful in clarifying this
| atter point as well as other details wth respect to Appellant's
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behavi or.

One reason for the action to be taken is that Appellant
remai ned ashore for approximately one year after conpleting the
voyage during which this incident occurred.

The statenent is sufficient evidence to sustain the
specification and charge but it is considered that ny findings are
not adequate to justify the order inposed by the Exam ner.
Therefore, the order of the Exam ner dated 18 June, 1951, is
nodified to read as foll ows:

ORDER

“Merchant Mariner's Docunent No. Z-158394 and all other
docunents, l|licenses and certificates issued to Arnold Mtchel
Butterfield by the U S. Coast Guard or its predecessor authority
are hereby suspended for a period of six (6) nonths. The first
three (3) nonths shall be outright. The balance of three (3)
nont hs shall not be effective provided no charge under R S. 4450,
as anended (46 U.S.C. 239), is proved against Arnold Mtchell
Butterfield for acts committed within nine (9) nonths of 18
Sept enber, 1951.

“I'f this probation is violated, the order for which probation
was granted shall becone effective with respect to all certificates
and |icenses here involved, and also any certificate or |icense
acqui red by you during the period of probation, at such tine as
desi gnated by any Coast Guard Hearing O ficer, finding the
violation and may be added to, or forma part of any additional
order which is entered by such Hearing O ficer."

MERLI N O NEI LL
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C., this 17th day of Septenber, 1951

sxxx*x END OF DECI SION NO 516 ****x
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