Appeal No. 504 - ALEXANDER CALDERON v. US - 15 June, 1951.

In the Matter of Merchant Mariner's Docunent No. Z-55516
| ssued to: ALEXANDER CALDERON

DECI SI ON AND FI NAL ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

504
ALEXANDER CAL DERON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137. 11-1.

On 6 April, 1951, an Exam ner of the United States Coast Guard
at New York City suspended Merchant Mariner's Docunent No. Z-55516
| ssued to Al exander Cal deron upon finding himaguilty of m sconduct
based upon one specification alleging in substance that while
serving as oiler on board the Anerican SS | NDEPENDENCE under
authority of the docunent above described, on or about 21 February,
1951, while said vessel was at the port of Gbraltar, he assaulted
a crew nenber.

The Record in this case is nost unsatisfactory. Appellant was
i nterviewed by the Investigating Oficer on 5 April, 1951; and with
know edge that the vessel was "paying off" that day, and Appell ant
m ght be del ayed for that reason, the hearing was neverthel ess set
for 3:00 p.m - and Appellant was not present. (R 1).

Wt hout hearing an opening statenent to determ ne whet her
reasonabl e grounds were present for the proceedi ng, the Exam ner
recei ved testinony fromthe conplainant (and one ot her nobst casual
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witness) (R 2-6). A statenent was then nmade by the |Investigating
O ficer, and during a colloquy which foll owed, Appellant appeared
"at ten mnutes past 4:00" (R 7). The hearing was then adjourned
until 10:00 a.m the follow ng day.

At that hour, Appellant again was not present; at 10:30 a.m,
t he hearing was resuned (R 8) and the Exam ner announced his
findings and concl usi ons, but reserved decision and entry of an
order pending receipt of a report on Appellant's previous service.
(R 10).

On the sane day, at 1:00 p.m, the Exam ner reopened the
heari ng because Appell ant had appeared "a couple of hours late."
Appel | ant was then advised of his rights and privileges - including
the right to representation by counsel. But, this detail was not
given its usual enphasis in such cases; and Appell ant never was
given an election in the matter of representation. (R 11, 12).

Appel l ant then testified in his own behalf and contradicted
the story told by the conpl ainant; he was cross-exam ned briefly.
At the conclusion thereof, it was shown in the Record that a
W t ness subpoenaed on behal f of Appellant, and served by Appellant,
had failed to appear. (R 14, 15).

This witness was known to, but not interviewed by, the
| nvestigating OOficer (R15). It seens to ne this om ssion was
| nportant because it woul d probably have clearly defined this case
as the trivial matter it is.

Because of ny dissatisfaction with this Record, and ny opinion
t hat Appell ant was not properly accorded all the rights to which he
was entitled as a person under charges in a Coast Guard proceedi ng
under 46 United States Code, 239 (R S. 4450), as anended, | direct

ORDER

This case be remanded to the United States Coast Guard
Exam ner at New York City, and that his order dated 6 April, 1951,
probational |y suspendi ng Appellant's Merchant Mariner's Docunent
No. Z-55516 be VACATED, SET ASIDE and REVERSED. The charge in this

case i s DI SM SSED.
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A. C. R chnond
Rear Admral, United States Coast Guard
Acting Commandant

Dated at Washington, D. C, this 15th day of June, 1951.

*xx**x  END OF DECI SI ON NO. 504 **=**~*
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