Appeal No. 487 - AGUEDO RUIZ v. US - 23 February, 1951.

In the Matter of Merchant Mariner's Docunent No: Z-268358-D5
| ssued to: AGUEDO RU Z

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

487
AGUEDO RUI Z

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 2 Novenber, 1950, an Exam ner of the United States Coast
Guard at New York City suspended Merchant Mariner's Docunent No.
Z- 268358- D5 issued to Aguedo Ruiz upon finding himguilty of
"“m sconduct" based upon two specifications alleging in substance
that while serving as a nessnman on board the Anerican S. S
MORMACSEA, under authority of the docunent above described, on or
about 3 and 27 August, 1950, respectively, he wongfully failed to
turn to and he wongfully struck the chief steward of said vessel.
Two ot her specifications, alleging failure to turn to on anot her
date and the use of threatening | anguage, were dism ssed by the
Exam ner due to the |lack of substantial and probative evidence.

The hearing was commenced "in absentia" due to Appellant's
failure to appear at the designated tine and place. The Exam ner
I nformed counsel for Appellant as to the nature of the proceedings
and the possi bl e consequences. A plea of "not guilty" was entered,
to the charge and all four specifications, by the Exam ner.

file:////hgsms-lawdb/users/K nowl edgeM anagementDo...ons/ S%20& %620R%20305%620-%20678/487%20-%20RUI Z.htm (1 of 5) [02/10/2011 2:05:25 PM]



Appeal No. 487 - AGUEDO RUIZ v. US - 23 February, 1951.

After the Investigating Oficer had made his opening statenent
and counsel for the person charged had objected to the commencenent
of the proceedings in the absence of Appellant, the Investigating
O ficer introduced in evidence the testinony of Bahrs, the chief
steward all eged to have been struck by the person charged. The
heari ng was then adj ourned.

Upon reconveni ng, Appellant was present and remai ned
t hroughout the bal ance of the proceedings. The Investigating
Oficer called three nore witnesses and also offered in evidence a
consul ar report before resting his case. Upon notion of counsel
for Appellant, the second and third specifications were disn ssed
by the Exam ner. Appellant then testified under oath in his own
behal f and i ntroduced in evidence the testinony of one other
W tness. He then rested.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and counsel, the Exam ner found the
charge "proved" by proof of the first and fourth specifications and
entered an order suspendi ng Merchant Mariner's Docunent No.
Z-268358-D5, and all other valid docunents, |icenses and
certificates issued to Appellant by the U S. Coast CGuard or its
predecessor authority, for a period of eight nonths - five nonths
outright suspension and three nonths on six nonths probation.

Appel | ant has appeal ed fromthat order urging that the
findings as to the fourth specification are contrary to the wei ght
of the credi ble evidence and should be set aside as being arbitrary
and capricious; and that the order is excessively harsh for the
m nor of fenses of m sconduct of which Appellant was found qguilty.

APPEARANCES: Messrs. Lawence and Levy of New York City Irving
Law ence, Esquire, of Counsel.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a foreign voyage covering the dates of 3 and 27 August,
1950, Appellant was serving as nessnman, under authority of Merchant
Mariner's Docunent No. Z-268358-D5, on board the Anerican S.S.
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MORMACSEA.

On 3 August, 1950, the MORMACSEA was at the Port of New York
preparatory to departure for South Anerica. Appellant reported on
board on this date and he was inforned by the chief steward that he
was to start work at 1600 to prepare for the 1700 neal. Appell ant
was not aboard at 1600 and, at 1610, the chief steward assi gned
another man to do Appellant's work. He cane aboard at 1630 and
turned to at 1635. Wen asked by the chief steward why he was
| ate, Appellant did not give any excuse.

On 27 August, 1950, the MORMACSEA was noored in R o de
Janeiro, Brazil. It was Appellant's duty to prepare the grapefruit
whi ch was on the breakfast nenu. The chief steward, Bahrs, was in
his room at about 0800 when the ship's union chairman, Prockl,
conpl ained to Bahrs that there was no grapefruit ready for
breakfast. Bahrs then went to Appellant, acconpani ed by Prockl.
Appel l ant was in the recreation roomnear the doorway as Bahrs
approached with Prockl. Bahrs asked Appellant why he had not fixed
the grapefruit. Answering with an unintelligible reply, Appell ant
suddenly grabbed Bahrs by the shirt with his left hand and hit him
twice in the face with his right fist. Bahrs did not strike or
threaten Appellant during this fracas. Appellant rel eased Bahrs
and nenbers of the crew intervened to prevent any further fighting.
Bahrs was bl eeding fromthe nouth as a result of these bl ows and
his face was brui sed and swol | en.

Bahrs imedi ately reported this incident to the Master who, in
turn, investigated the situation and then addressed a letter to the
U. S. Consul at Rio de Janeiro requesting that Appellant be
di scharged for the benefit of the vessel. As a result of this
request, a hearing was held and Appellant was interrogated by the
officer in charge of the Consular Section. Wth the concurrence of
the ship's del egates, Appellant was di scharged by the Anerican
Consul on 27 August, 1950.

There is no record of any prior disciplinary action having
been taken agai nst Appellant by the U S. Coast Guard.

OPI NI ON

It is contended that there are several glaring discrepancies
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in the testinony of three of the Investigating Oficer's wtnesses
and, for this reason, serious doubt is cast upon the validity and
credibility of his case. The testinony referred to is that of
Bahrs, Prockl and Gadson. There are differences in their testinony
as to the nunber of blows struck by Appellant, who separated the
two nmen and what Appellant had in his hand just prior to the

att ack.

Bahrs testified that he was struck five or six tinmes; Prockl
stated that two bl ows were struck; and Gadson definitely saw one
bl ow | and but was not certain as to any nore because Prockl was
bl ocking his view. | see nothing objectionable to this testinony.
The statenents of the three witnesses were basically simlar.
Seldom if ever, do three nen testify exactly alike as to incidents
whi ch occurred suddenly and in an atnosphere of excitenent. Due to
his dazed condition or the force of the blows, Bahrs m ght well
have thought that he had been hit two or three tines as often as
was actually the case. 1In any event, the testinony conclusively
establishes that Appellant struck Bahrs at | east tw ce and
Appel l ant admtted that he hit Bahrs once. That this was quite a
forceful blowis supported by the statenent in the consul ar report
t hat Appellant visited the American Enbassy and indicated his
intention to make a claimfor injuries received to his hand when he
struck the chief steward Bahrs.

Gadson and the chief steward testified that Prockl helped to
separate the two nen and prevent further fighting. This was only
deni ed by Prockl in the sense that he tried to separate them but he
was not able to do so and Appellant then let go of his hold on the
chief steward. Obviously, this could present the appearance that
Prockl forced Appellant to rel ease Bahrs. Hence, this does not in
any respect reflect on the reliability of the testinony given by
Prockl .

Concerni ng what Appellant had in his hand just before he
struck Bahrs, it is sufficient to note that Gadson, as well as
Bahrs, made specific reference to the presence of a broomin the
same roomw th Appellant. Gadson did testify that the person
charged was holding a rag while Bahrs said it was a broom This
m nor discrepancy is relatively uninportant and not sufficient to
affect the outconme of this case.
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Appel l ant clainms that he was pushed by Bahrs and that any
subsequent action was taken in self-defense. The evidence does not
support this contention. Al three of the above w t nesses
definitely testified that Bahrs had not pushed Appellant nor had
the |l atter been provoked in any manner by the chief steward. Even
I f Appellant's testinony were accepted, he would not have been
justified in striking Bahrs as he did since the person charged
testified that he was not shoved hard enough to nmake himfall down.
Consequently, there would have been no need to hit Bahrs to repul se
hi m

It is also urged that there is no charge of assault and that
the order is too severe for a sinple charge of m sconduct. It is
true that the word "assault" is not used but the words of the
fourth specification do, in fact, set forth the offense of assault
as it is comonly defined. The assault herein was particularly
obnoxi ous since it consisted of an unprovoked attack upon a
superior who was acting in the line of duty. This is an offense of
a serious nature which tends to underm ne the duly constituted
authority necessary to the mai ntenance of discipline on shipboard.

ORDER

The Order of the Exam ner dated 2 Novenber, 1950, shoul d be,
and it is, AFFIRVED.

A. C. R chnond
Rear Admral, United States Coast Guard
Act i ng Commandant

Dat ed at Washington, D.C., this 23rd day of February, 1951.
**x**  END OF DECI SI ON NO. 487 *****
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