Appeal No. 479 - CRUZ D. GARCIA v. US - 9 January, 1951.

In the Matter of Certificate of Service No: E-735709
| ssued to: CRUZ D. GARCI A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

479
CRUZ D. GARCI A

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 2 August, 1950, an Exam ner of the United States Coast
Guard at New York City suspended Certificate of Service No.
E- 735709 issued to Cruz D. Garcia upon finding himaguilty of
“m sconduct" based upon a specification alleging in substance, that
whil e serving as nessnman on board the Anerican S.S. PRESI DENT VAN
BUREN, under authority of the docunent above described, on or about
25 May, 1950, he wongfully attenpted to stri ke the Second
Assi stant Engineer, L.C. Fields, wwth a butcher steel while said
vessel was in Hong Kong. A second specification, alleging that on
this sane date Appellant engaged in a riot aboard the vessel, was
consi dered to be conprehended within the first specification and
therefore, it was dism ssed by the Exam ner.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and he entered a pl ea
of "not guilty" to the charge and each specification.
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Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence the testinony of six
engi neering officers who had been nenbers of the crew of the
PRESI DENT VAN BUREN at the tinme in question. The Investigating
O ficer then rested his case.

I n def ense, Appellant made his opening statenent before
offering in evidence the testinony of the Master and four nenbers
of the crew

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the first specification and entered an
order suspending Certificate of Service No. E-735709, and all other
val i d docunents issued to Appellant by the U S. Coast CGuard or its
predecessor authority, for a period of six nonths.

On 20 Cctober, 1950, the Exam ner denied Appellant's notion to
reopen the hearing to afford Appellant the opportunity to testify
In his own behal f.

Fromthat order, this appeal has been taken, and it is urged
that the decision is not supported by the evidence in that
Appel l ant had nothing to do wth the start or finish of the fight
and argunent; he did not get involved in the fight; he had no
I ntention of striking the Second Assi stant Engineer; the entire
situation was due to the intoxication of one of the engineers;
Appel l ant wanted to stop the fight and prevent anyone from using
the butcher's steel; and the matter was bl own up far beyond its
proper proportions at the hearing which is evident fromthe fact
t hat there had been apol ogies and the officers and unlicensed
personnel considered this matter a closed incident. It is also
clainmed that the order inposed is too harsh and that the Exam ner
erred in not granting the notion to reopen the hearing in order to
admt Appellant's testinony in evidence. Predicated upon the
foregoing, it is submtted the charges should be dism ssed, the
suspensi on shoul d be nmade probationary or the hearing should be
r eopened.

APPEARANCES.: Patrolman Irv. Dvorin of the National Cooks and
St ewar ds Uni on, of Counsel .
WlliamL. Standard, Esqg., of New York City, by
Abr aham Wei sberg, Esquire, on the brief.
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Based upon mnmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 25 May, 1950, Appellant was serving in the capacity of a
messman, under authority of his Certificate of Service No.
E- 735709, on board the American S.S. PRESI DENT VAN BUREN whil e said
vessel was in the port of Hong Kong.

At approximately 1720 on this date, during the course of the
evening neal, a fight broke out between one of the Junior Third
Assi st ant Engi neers and one of the nessnen who was serving the
neal. This developed into a general riot between the steward's
departnent and the engineering officers in the saloon. There was
fighting in the passageway as well as in the sal oon.

During the course of this scuffle, the Second Assi stant
Engi neer took hold of Appellant and held hi m agai nst the bul khead
with both of his hands agai nst Appellant's throat. This action was
taken to prevent Appellant fromkicking at the Third Assi stant
Engi neer or to otherw se engage in the fight. Since Appellant was
struggling to get free, the effect of this hold was that Appellant
was necessarily choked to sone extent. Wen the Chief Steward saw
Appel | ant' s predi canent, he pushed the Second Assistant Engi neer
Wi th such force as to break his hold on Appellant. The Second
Assi st ant wei ghed about 200 pounds and Appel | ant approxi mately 125
pounds.

Appel | ant then obtained the butcher's steel which is
customarily kept in the adjoining pantry. The butcher's steel is
an i nplement which is ordinarily used to sharpen knives. This
particul ar one was about fourteen inches |Iong and five-eighths of
an inch in dianeter. Appellant approached the Second Assi stant
Engi neer with this instrunent in his right hand while the Second
Assi stant Engi neer's back was facing Appellant. Wen Appell ant was
about ei ghteen inches fromthe engineering officer, he was hol di ng
the butcher's steel over his head in a striking position. Just
t hen, the Chief Engi neer, who was standi ng behind the Second
Assi stant, saw Appellant and took the butcher's steel away from
him Appellant did not attenpt to regain possession of the
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I nstrument or to take any other retaliatory action against the
Second Assistant. The latter did not know anything at all about
this conduct of Appellant's until he was told about it by the Chief
Engi neer at sone later tine.

There is no record of any prior disciplinary action having
been taken agai nst Appellant by the United States Coast Cuard.

OPI NI ON

| find no nerit in Appellant's contention that the hearing
shoul d be reopened in order to admt Appellant's testinony in
evi dence. Appellant was represented by counsel at the hearing and
he had every opportunity to make his defense at that tine.
Nevert hel ess, he did not choose to testify and the application to
reopen the hearing was nmade after the Exam ner's decision had been

handed down. 1In Sisto v. C A B. (1949), 179 F. 2d 47, the
court refused to renmand the case to let Sisto put in his defense

after he had stood nute. 1In effect, the court stated that if he
had a defense he should have put it in at the tine before the
hearing examner. It is ny belief that this is equally applicable

to this case. This is not a situation where it is necessary to
receive further evidence in order to supply the basis for findings,
on material points, which have been omtted fromthe record, or
where there is new evidence which was not avail able for
presentation at the tine of the hearing. |If such conditions had
been present, it would have been proper for the Exam ner to have
reopened the hearing. But the discretion to do this should be
narromy limted, particularly when the Exam ner has rendered his
decision in the case.

Appel | ant rai ses several points on which he bases his
contention that the decision is not supported by the evidence.
Many of these argunents are immterial to the point at issue herein
whi ch is whether Appellant attenpted to strike the Second Assi stant

Engi neer with the butcher's steel. Appellant clains that he had no
such intention but that he wanted to prevent the use of the
butcher's steel and stop the fighting. 1In his sworn affadavit in

the application to reopen the hearing, Appellant states that

what ever he did after being choked was done in an attenpt to defend
himself. It is stated in the brief on appeal that Appellant "never
at any tine raised the butcher's steel, but held it in his hand *
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* *x N

The Exam ner accepted the testinony of the Chief Engi neer that
Appel l ant held the butcher's steel in an upraised position close
enough to the Second Assistant to have hit himif the Chief
Engi neer had not intervened and taken the weapon away from
Appel l ant. The Exami ner is the best judge as to the credibility of
the witnesses and | amnot in a position to alter his findings so
| ong as they are based on substantial evidence. The Chief
Engi neer's testinony is considered to be of a high caliber since he
showed hinself to be a disinterested wtness.

Appellant's claimthat he was acting in self-defense is not
convi nci ng under the circunstances. He obtained possession of the
butcher's steel only after he had been rel eased by the Second
Assistant Engineer. He had to retreat to the pantry in order to
get this instrunent. He then approached the Second Assi st ant
Engi neer with it grasped in his hand. Certainly, the nost | ogical
way for himto have avoi ded the presence of the Second Assi stant
Engi neer woul d have been to have continued to retreat fromthe
scene of the fighting rather than to have voluntarily approached it

for a second tine. It does not seemreasonable to claimthat he
wanted to prevent all use of the butcher's steel in the face of the
statenent that he had it to defend hinself. |If he had raised it

agai nst the Second Assi stant Engi neer when the |atter was choking
him then the situation would have been entirely different and
probably justified since the engineer was a nuch | arger nman than
Appellant. But it is perfectly clear fromthe evidence that
Appel | ant had conpl etely escaped fromthe Second Assistant and was
not in any danger. This is especially true regarding the Second
Assi stant since he had his back turned to Appellant.

CONCLUSI ON

Consi dering the serious injury which m ght have been inflicted
by the butcher's steel if the Chief Engineer had not arrested
Appel lant's attenpt to strike the Second Assi stant Engineer, | do
not feel that the order inposed is, in any manner, excessive or
har sh.

ORDER
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The Order of the Exam ner dated 2 August, 1950, should be,
it is, AFFIRMED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D.C., this 9th day of January, 1951.
*x*x*  END OF DECI SION NO 479 **x*x*
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