Appeal No. 477 - NOEL BECKFORD v. US - 22 December, 1950.

In the Matter of Merchant Mariner's Docunent No: Z-72312-D1
| ssued to: NCEL BECKFORD

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

477
NOEL BECKFORD

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 17 July, 1950, an Exam ner of the United States Coast CGuard
at New York City revoked Merchant Mariner's Docunment No. Z-72312-D1
| ssued to Noel Beckford upon finding himaguilty of "m sconduct"
based upon a specification alleging in substance, that while
serving as officer's waiter on board the Anerican S.S. EXCALI BUR,
under authority of the docunent above described, on or about 22
April, 1950, he wongfully had in his possession fifteen grains of
hashi sh while said vessel was in the Port of New York.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of the seriousness of the alleged offense and of his right
to be represented by counsel of his own selection, he elected to
wai ve that right and act as his own counsel. He entered a plea of
"guilty" to the charge and specification.

The I nvestigating Oficer then nmade his openi ng statenent and
Appel | ant made a statenent under oath declaring that "I was
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i gnorant of the fact of what it [hashish] was" and that he believed
It was a | axative "sonething |ike ExLax" because "it | ooks |ike Ex
Lax." The Exam ner changed the plea to one of "not guilty" because
Appel l ant's statenent was inconsistent wiwth his plea of "guilty" by
whi ch he had admtted "wongful" possession of the hashi sh.

Ther eupon, the Investigating O ficer introduced in evidence
the testinony of the Custons O ficer who had searched Appell ant and
found the hashish on his person. During this testinony the hashish
found on Appellant was exanm ned and it was stipulated that its
color was a light browmn. Before the Investigating Oficer rested
his case, there was received in evidence a certified copy of the
U.S. Custons Laboratory report which disclosed that the substance
found on Appel |l ant was hashi sh.

Appel | ant repeatedly replied in the negative when asked by the
Exam ner if he wanted any wi tnesses to appear for him Appell ant
stated that the person who had given hi mthe hashish had been
subsequently investigated and denied it, so that Appellant did not
want himas a wtness; and that there were no other w tnesses he
desired. Appellant then testified under oath in his own behalf
before resting.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the specification and entered an order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-72312-Dl1 and
all other docunents issued to himby the Coast Guard or its
predecessor authority.

Fromthat order, this appeal has been taken, and it is urged
t hat Appel | ant was gi ven the browni sh substance by one of his
shi pmates, Santiago, while in a bar; that Santiago broke off snal
bits and passed them around; that Appellant was told the substance
was |ike a |axative; that he forgot about it until it was
di scovered on his person ten or twelve days |ater by the Custons
Oficer; and that he was totally ignorant of the fact that it was
hashi sh si nce he had never seen or used any kind of narcotics.
Appel | ant further requests clenency, on the basis of his
unbl em shed record for five years, because of his wfe and four
chi | dren.
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Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

Fromprior to 9 April, 1950, until 22 April, 1950, Appellant
was serving as officer's waiter, under authority of his Merchant
Mari ner's Docunent No. Z-72312-Dl1, on board the Anerican S.S.
EXCALI BUR.

On 9 or 10 April, 1950, while the vessel was at Cenoa, Italy,
Appel l ant was in a bar roomdrinking with sone shipmates and their
femal e acquai ntances. At sone tine during the course of the
eveni ng, after Appellant had consuned a few drinks, one of his
shi pnates who was sitting at the sane table took a cake of sone
mat erial out of his pocket, broke off small pieces of it and gave
the pieces to the other seanen at the table. The original size of
t he caked nmaterial was about two and a half inches by one inch.
There is no indication in the record that this caked substance had
any covering on it when taken out of the seaman's pocket.

Appel | ant was given a piece about 5/8" by 1/2" by 1/8". Upon
his questioning as to what it was, Appellant was inforned that it
was a | axative sonething |ike Ex-Lax which would be good to take
after drinking. Appellant then wapped it in a piece of cellophane
froma pack of cigarettes and put it in the |eft breast pocket of
his suit coat. |In this pocket there was al so a handkerchi ef which
was folded in the regular square manner wth two opposite ends
turned in and the bottomend turned up. At sone tine prior to 22
April, 1950, the cell ophane w apped substance fell into the bottom
fold of the handkerchi ef.

Al t hough he had been drinking before this event transpired,
there is no indication that Appellant was intoxicated. He left the
cafe about mdnight, slept in town overnight and returned to the
ship on schedul e between 0600 and 0700 the next norning to perform
his regular duties. Wen he returned aboard, Appellant hung his
suit coat in his locker and did not use it again until he went
ashore at Jersey Cty, New Jersey, on 22 April, 1950. Prior to the
time Appellant went ashore on this date, Custons officials had
conducted a search of the ship during which tinme Appellant's coat
remai ned in the locker. The pockets of the coat were searched but
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the article in the breast pocket was not noticed.

When Appel | ant went ashore on 22 April, 1950, he wore this
same suit coat wth the sanme handkerchief in the breast pocket. A
Custonms O ficer asked himif he had anything to declare and he
replied in the negative. During the ensuing search of Appellant's
person, the Custonms O ficer found the cell ophane wapped nateri al
in the bottomfold of the handkerchief. Appellant first said that
he didn't know how it got there and then said he thought it was a
pi ece of chocolate. About ten or fifteen mnutes later, after he
had been taken to the Custons O fice and questioned, Appell ant
stated that he thought the substance was Ex-Lax or sonething that
| ooks | i ke Ex-Lax which had been given to himin Genoa, Italy, by
a fellow shipnate.

Subsequent anal ysis disclosed that this substance was fifteen
grai ns of hashish which had not been decl ared by Appellant.
Anot her search of Appellant's quarters aboard the ship was nade but
no addi ti onal hashi sh was found.

Hashi sh is one of the many nanmes applied to the caked form of
narcotic which is made fromthe resin of the Cannabis sativa plant.
This is the sane plant on which the commonly known nmarijuana grows.
Legal |y speaking, in this country the term"nmarijuana" neans all
parts of the plant Cannabis sativa, including its seeds and resin,
except the mature stal ks of such plant. Hashish is a hard
substance, it varies in color and has a nmusty, incense-|ike odor.

The hashi sh found on Appellant was a |ight brown col or and had
a very hard surface with a distinctive, although slight, odor.
Hashi sh is a much harder substance than chocol ate and the two have
entirely different odors. Ex-Lax is a dark brown col ored
chocol ate, no harder than and wth the sane peculiar odor as
ordi nary chocol ate bars.

At the tinme of the hearing, Appellant had been rel eased on
$500 bail pending his trial before a Federal court in connection
wth this matter.

There is no record of any prior disciplinary action having
been taken agai nst Appellant during his actual tine at sea of
approximately three years over a period of five years. Appell ant
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IS in his thirties and is a narried man with four chil dren.

OPI NI ON

The Examiner's third finding of fact states that Appellant
"wrongfully and know ngly" had the hashish in his possession but
t he opi nion seens to waver between whet her Appellant actually knew
he had hashish or sinply that there were sufficient facts and
ci rcunmstances present to create "a reasonable suspicion in his mnd
as to the nature of the substance.” |In view of this uncertainty
expressed in the Examner's opinion, the third finding of fact is
altered to read as fol |l ows:

"The hashi sh had not been decl ared nor had any tax
been paid on it by the person charged and it was
wrongfully in his possession.”

It has been pointed out in ny opinions involving narcotics
cases that "wongfully" enconpasses nore than "know ngly" and that
a specification alleging "wongful" possession may be found
“proved" even though it is found that the person charged did not
“know ngly" have possession of the narcotic in question. It was
stated i n Headquarters Appeal Case No. 423 that such a finding "can
be sustained if the record shows that the person concerned knew, or
had reasonabl e ground for suspicion or belief, that the substance
i n his possession was marijuana." This, of course, would apply
equally to any other narcotic. |t should be noted that the above
case was remanded for the taking of further evidence because the
Exam ner, on the basis of the evidence contained in the record,
inmplicitly believed that the person charged was free fromfault.
However, the Exam ner expressed no such belief in his opinion in
this case.

In any event, the Investigating Oficer nmade out a prim facie
case of both know edge and reasonabl e suspi ci on agai nst Appel | ant
by proof of the fact that a certain substance was di scovered on his
person by the Custons O ficer and that this substance actually was
hashi sh. The wongful aspect of such possession arises fromthe
great danger which results fromthe use of narcotics. It was not
necessary to prove any crimnal intent since intent inplies that
t he act was done knowi ngly but, as noted above, the latter is not
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an essential elenent to the proof of "wongful" possession.

Thus, the Investigating Oficer's prima facie case was based
on a rebuttable presunption which is sufficient to establish the
case so long as there is no substantial evidence to the contrary.
Al t hough the burden of proof did not shift, the effect of this
prima facie proof was to put the burden on the Appellant of going
forward with the evidence. It was up to himto submt substanti al
evidence to prove not only that he did not know that he had hashi sh
but also that there were not reasonable grounds for himto have
suspected that he had sonme type of narcotic in his possession.

Appel l ant attenpted to do this by neans of his sworn statenent
and his testinony. Assum ng that the Exam ner accepted it as a
fact that Appellant did not know that he had hashish in his
possession (although this is not nade entirely clear by the
Exam ner's opinion), it is definitely clear that the Exam ner did
not accept and believe Appellant's story to the extent that the
Exam ner thought there were not sufficient facts and circunstances
present to have created a reasonable suspicion in Appellant's m nd
as to the nature of the substance in his possession. |n other
wor ds, the Exam ner did not give sufficient, if any, credence to
that part of Appellant's testinony which went beyond the denial of
actual know edge of possession. Consequently, the prima facie case
of reasonabl e suspici on was not overcone by Appellant.

This reservation on the part of the Exam ner cannot be
guestioned so long as he did not act arbitrarily by not accepting
all of Appellant's testinony as the truth. The Examner is the
best judge as to the credibility of the witnesses and the wei ght of
t he evi dence depends on the credibility of the witnesses. The rule
t hat uncontradi cted evi dence nust be accepted as true, unless it is
| nprobable, is not pertinent where the witness has an interest.

Broadcast Miusic, Inc. V. Havana Madrid Restaurant (1949), 175
F. 2d 77. 1t has been specifically held that the uncontradicted
testinony of an interested party does not overcone a presunption if

his credibility is doubted. Rosenberg V. Baum (1946), 153 F.

2d 10. Hence, the Exam ner was justified in rejecting, by

i nplication, Appellant's testinony to the effect that he had no
grounds for suspicion because he honestly thought that the hashish
was sone kind of a chocolate | axative.
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In addition, there were several facts and circunstances
present to sustain the charge on the ground of reasonable
suspicion. Despite the stipulation that this particular piece of
hashi sh was a |ight brown color, the Exam ner stated that it did
not, in his opinion, resenble chocolate in the nature of Ex-Lax or
ot herwi se; and Appellant, in his argunent, stated that "it isn't
definitely the color of chocol ate, but under the influence of
al cohol it is easy in ny opinion to be mstaken for that, and so |
wrapped it in the nearest paper | could find and placed it there."
This is a strong indication that the hashish did not |ook |ike
| i ght brown or any other color of chocolate and, therefore,
Appel | ant shoul d have nmade further investigation to ascertain the
true nature of the substance. This would not have been difficult
to do. Appellant could easily have found out that this was not
chocolate by snelling it or by feeling how nuch harder it was than
any kind of ordinary chocolate. Since Appellant had the hashish in
his hand, it is difficult to understand how he could have avoi ded
making the latter test even if done so involuntarily. Appellant
testified hinself, upon feeling and snelling the hashish at the
hearing, that it did not snell |ike chocolate and that it was a
much harder substance than chocol ate.

It seens peculiar that although Appellant blanes his |ack of
observation on the fact that he had been drinking, he testified as
to the size of the larger piece of hashish, the conversati on which
t ook place and that he was careful enough to wap the hashish in
cel l ophane so as not to stain his clothing. Although not
| npossible, it certainly is not probable that a nman who had been
drinking woul d be so unobservant and careless in sone respects and
yet so careful and observant with respect to other things which
occurred at the sanme tinme. There is no indication in the record
t hat the cake of hashi sh had been wapped in anythi ng when
Appel l ant's shipmate took it fromhis pocket, yet is is reasonable
to assune that it would have been covered in sone way if it were
chocol at e.

As pointed out by the Exam ner, even the circunstances under
whi ch Appel |l ant was presented the piece of hashish should have
aroused suspicion in Appellant. The seanen were in a bar in a
foreign country and, although conpletely unsolicited, one of the
men took out a small caked substance and gave pieces of it to the
ot her seanen at the table. That this story is wholly truthful in
itself seens inprobable. But even so, what would inspire a seanan
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to interrupt his drinking, under such circunstances, to distribute
smal | pieces of a chocolate |axative to his shipmtes? Appellant
must have | earned during his previous experience at sea that the
di splay of narcotics is nuch nore prevalent in foreign countries
than in this country. He testified that he had seen marijuana

al t hough he had never used it.

Anot her el enent unfavorable to Appellant's cause is the fact
that he nade no attenpt to get any of his shipnmates, who had been
at the bar in Genoa, to testify. He explained why he did not want
t he man who had given himthe hashish to testify but what about the
ot her shipnates who were present at the tinme? They could have
testified wthout endangering thenselves if their testinony would
have been favorable to the Appellant.

| agree with the Examner's statenent that Appellant failed to
overcone the case nmade out against himand that the above facts and
ci rcunstances constitute substantial evidence to support the
finding that a reasonabl e suspicion that the substance in question
was a narcotic woul d have been created in the mnd of the average
per son.

ORDER

The Order of the Exam ner dated 17 July, 1950, should be and
it is, AFFIRVED.

Merlin O Neil
Vice Admral, United States Coast Guard
Commandant

Dat ed at Washington, D.C., this 22nd day of Decenber, 1950.
***x* END OF DECI SION NO. 477 **x*x
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