Appea No. 467 - LOUIS O. HALE v. US - 30 November, 1950

In the Matter of Merchant Mariner's Docunent No: Z-177556-D1
| ssued to: LOU S O HALE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

467
LOUIS O HALE

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 5 June, 1950, an Exam ner of the United States Coast CGuard
at New York City, suspended Merchant Mariner's Docunent No.
Z-177556-D1 issued to Louis O Hale upon finding himaguilty of
“m sconduct" based upon a specification alleging in substance, that
while serving as a w per on board the Anerican S. S. CAPE SAN
DI EGO, under authority of the docunent above described, on or about
18 June, 1947, while the ship was at Calcutta, I ndia, he assaulted
the ship's Purser while the latter was engaged in ship's business.
Three ot her specifications were found "not proved" and di sm ssed by
t he Exam ner on notion of counsel for Appellant.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and he entered a pl ea
of "not guilty" to the charge and each specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence certified copies of |og
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entries, a consular report, the deposition of the Purser and the
testi nony of nmessman Castillo who had been a witness to the

al tercation between the Purser and Appellant. At the tine of its
I ntroduction, there was no objection raised to any of the
docunentary evidence. Later, part of the deposition was objected
to on the ground that it contai ned hearsay evidence but this

obj ecti on was overrul ed by the Exam ner.

Counsel for Appellant then noved to strike the entire consul ar
report fromthe record on the ground that it is pure hearsay and
deprives Appellant of his fundanental right to cross-exam nation.
The Exam ner denied the notion stating that this report is within
t he purview of the statute maki ng Consul ar Reports adm ssible in
evidence. A notion was then made to strike the log entries from
the record on the ground that they did not conply with the
statutory requirenments. This notion was denied since the entries
are adm ssible as records made in the regular course of business.

It was at this point that the Exam ner granted counsel's notions to
di sm ss the other three specifications because the only evidence to
support themwere the log entries which failed to make out a prina
facie case since they did not conformwth the statutory
requirements of 46 U S.C. 702. A notion to dismss the remaining
specification on the ground that no prima facie case had been nade
out was deni ed by the Exam ner.

At this tinme, counsel for Appellant made his opening statenent
on behal f of Appellant. Counsel stated that proof would be
submtted to show that Appellant had been illy treated as part of
a plan "to beat M. Hale down" because he was a nenber of the
C.1.0 National Mritinme Union which was a mnority union on the
ship. It was said that all the other crew nenbers except Castillo
and Appel |l ant bel onged to the Seaman's I nternational Union.

I n defense, Appellant testified under oath in his own behal f
and also offered in evidence a deposition by Castillo in order to
| npeach the credibility of Castillo's previous testinony at the
heari ng.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
found the charge "proved" by proof of the specification and entered
an order suspendi ng Merchant Mariner's Docunent No. Z-177556-D1,
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and all other docunents issued to Appellant, for a period of twelve
nont hs; four nonths outright suspension and ei ght nonths suspensi on
on twel ve nont hs probation.

Fromthat order, this appeal has been taken, and it is urged
that the finding of guilt of the specification of assault and
battery shoul d be reversed because such a finding is not supported
by proper evidence for the foll ow ng reasons:

Point 1: The deposition of the Purser contains only
hearsay evidence to the effect that Appell ant
attacked the Purser. The Purser admts he
coul d not renenber who or what hit himand
says he was told by Castillo that Appellant
struck himfrom behind. Castillo's testinony
does not corroborate this part of the Purser's
deposition. In his own deposition, Castillo
states that the Purser was the instigator of
the fight and that the Purser received his
I njuries when he slipped and fell against a
tree during the fight.

Point 2: The log entry was not executed in the manner
required by 46 U S.C. 701-702 since it was not
read to Appellant, he was not given a copy of
It, no reply of Appellant was noted nor was he
even given an opportunity to reply to it.

Al so, the entry is hearsay since not nade by
anyone havi ng personal know edge of the
| nci dent .

Point 3. The consular report is based on hearsay and
the adm ssion of this report conpletely
destroyed the right of the person charged to
be confronted wth and cross-exam ne w tnesses
who testified against him

It 1s further submtted that in the absence of credible proper
evi dence agai nst the person charged, the testinony of Appellant
supported by the deposition of Castillo, should have been believed
and the charge dismssed. And, in any event, it is contended the
order by the Exam ner was unduly severe because Appel |l ant has
al ready been severely puni shed by inprisonnment overseas and
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confi nement aboard the vessel.

APPEARANCES: M. WIlliamL. Standard of New York City M.
Mal col m B. Rosow, Esquire, of Counsel, for

Appel | ant .

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage extending fromthe first part of April, 1947, to
the early part of August, 1947, Appellant was serving first as
assistant electrician and later as a wi per on board the American S.
S. CAPE SAN DI EGO, under authority of his Merchant Mariner's
Docunent No. Z-177556-D1.

About 1 May, 1947, Appellant slipped on a |adder and hurt his
back. On 11 June, 1947, Appellant was denoted fromhis position of
assi stant electrician since he was not performng his duties
satisfactorily.

After several previous attenpts to obtain nedical attention
for his back, Appellant was admtted to the Presidency Ceneral
Hospital at Calcutta, India, on 11 June, 1947, while the Cape San
Diego was in that port. Appellant was assisted by the Anerican
Consul in securing adm ssion to the hospital but he renmined there
only two days before being discharged upon his own request because
he did not approve of the treatnent he was given in the hospital.
After this, Appellant tw ce again requested that he be exam ned and
hospitalized.

On 17 June, 1947, he went to the above hospital with the
Purser of the ship and a crew nessman. The latter was also to be
exam ned for possible need of hospitalization. Both Appellant and
t he messman, Castillo, were exam ned but neither of the two nen
were hospitalized. Wien the three nen |eft the hospital, Appell ant
and the Purser were wal ki ng side by side and engaged in a heated
conversation. The Purser was angry because he believed Appell ant
was faking about his injury. Appellant was irritated because he
had failed to again be admtted to the hospital as a patient.
Castill o was about eight or ten feet behind the other two nen. As
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t hey neared the hospital gate, Castillo saw Appellant and the
Purser begin to exchange blows. The ground was slippery and, in
| ess than a mnute, the Purser slipped and the two nmen fell to the
ground in a clinch. The Purser hit his head on a tree trunk or
root and Castillo separated the two nen. Both Appellant and
Castillo assisted the Purser in getting to his feet. There was
bl ood on the Purser's face and he was nearly unconscious. The
Purser's gl asses had cone off during the struggle and Appel |l ant
handed themto Castillo. The latter assisted the Purser back to
t he hospital and Appell ant wal ked away towards the office of the
Aneri can Consul .

As shown by the hospital nedical report, the Purser received
a concussion which resulted in ammesia for a period prior to the
accident, a fracture of the left lower jaw with consi derabl e soft
tissue swelling and | oosening of the [ast nolar tooth, and tramatic
perforation of his right ear drumwhich resulted in parti al
deafness. The Purser stated in his deposition that he | ost two
nol ar teeth and that about seventy per cent of the hearing in his
right ear has since returned. He also said that the ammesia
condition nade it inpossible for himto renenber the events which
occurred at the tine of the fight.

Upon arriving at the Anerican Consul ate CGeneral's office,
Appel lant told a Consular Oficer that "after he (Appellant),
Castillo and the Purser had left the hospital, Hale (Appellant)
remar ked that he wi shed to go uptown to get a pair of trousers
dry-cl eaned, to which he stated that the Purser replied: " You are
too cocky, you son of a b .' Hale says that thereafter
he renoved the Purser's glasses and struck himtwo or three tines
in the face." (Consular Report dated 23 July, 1947; Investigating
Oficer's Exhibit #3). This is when the exchange of bl ows
occurr ed.

In the neanwhile, the Master of the ship had been inforned of
the incident and proceeded to the Consul's office. The Master,
Consul ar O ficer and Appellant went to the hospital where they
found the Purser under exam nation and still incoherent as a result
of the injuries. Wen the Master told Appellant that he woul d be
confined to the ship, Appellant becane violently argunentative and
the Master decided to turn Appellant over to the |local police
authorities. Appellant was arrested at the hospital and charged
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with "voluntarily causing grievous hurt." He was put in jail on 17
June, 1947, and remained there until the Cape San Diego |eft
Calcutta on 5 July, 1947. On the latter date, the charge agai nst
Appel l ant was withdrawn to permt his return to the United States.
During this two-week period, Appellant's trial was continually

post poned.

Appel | ant was confined aboard the ship from5 July to 19 July,
1947. On the latter date, he talked with the Master and agreed to
create no further disturbance if permtted to return to his reqular
duties as wper. The Master agreed and Appellant's conduct for the
remai nder of the trip was satisfactory.

Appel | ant has been going to sea since 1939. He is
thirty-three years old and married. |In 1943, his docunent was
suspended for two nonths on six nonths probation for assault and
for failing to performhis duties. Appellant was adnoni shed tw ce
in 1944 for participation in a disorderly brawl and for being
absent over | eave. He was adnonished again in 1946 for refusal to
turn to. There is no record of any disciplinary action having been
t aken agai nst Appellant for acts which transpired subsequent to the
date of the alleged offense which constitutes the basis for this
pr oceedi ng.

OPI NI ON

The rel evant and nmaterial statements of the Anerican Consul at
Cal cutta, India, which statenents are contained in the consul ar
report, were properly admssible in evidence. 28 U S. C 1740.

Appel lant testified in his own behalf. The Exam ner saw him
and heard him | do not consider it proper to inpose ny opinion,
based upon consideration of a "cold" record, over that of the
person who is best qualified to weigh the evidence based upon his
determ nation of the credibility of the w tnesses.

| have noted and carefully considered each point presented by
this appeal. It is ny opinion that there is substantial, reliable
and probative evidence in this Record to support the Exam ner's
action.

Concerning Appellant's objection to the consular report, it is
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true that the statenents of the Anmerican Consul are not concl usive.
But the statenent nade by Appellant to the Consular Oficer

I mredi ately after the fight was an adm ssion agai nst Appellant's

I nterest and, therefore, not affected by the hearsay rule. The
hearsay rul e does not apply to statenents made by a party to an
action which are against his own interest and which tend to
establish any material fact in the case. Consequently, the
statenent by Appellant that he struck the Purser "two or three
times in the face," w thout physical provocation, was an adm ssion
of fact and adm ssible in evidence for this reason as well as
because it was contained in the consular report. It follows that
such evidence has probative value since it was an adm ssi on of
conduct which, if accepted as true, is proof of one el enent
necessary to establish the truth of the offense alleged in the
specification, i.e., that Appellant did, in fact, attack the
Purser. And this evidence is reliable because the statutory

provi sion, providing for the adm ssion of consular reports in

evi dence, was enacted because such evidence is generally of a
reliabl e nature.

The tests of credibility applicable to other forns of evidence
apply to adm ssions and the Exam ner specifically stated in his
opi nion that he was greatly inpressed by the manner in which the
consular report was witten. The Exam ner stated that he
considered Castillo to be a "very unsatisfactory” wtness due to
his | apse of nenory; and Appellant's credibility was dil uted

because of his self-interest. Rosenberg v. Baum (1946), 153 F

2d 10. Consequently, the Exam ner in the exercise of sound judgnent
pl aced greater reliance on the consular report that on the
testinony of either of these two nen who were the only witnesses to
testify at the hearing. The propriety of accepting this adm ssion
as the truth, as opposed to Appellant's later testinony to the
contrary, was enhanced by the fact that the testinony was taken
nearly three years subsequent to the tine of the incident. Courts
do not | ook wth favor upon nenory testinony given many years after

the events occur. Fraser v. WIllians (1945), 61 F. Supp. 763.
The truth is often honestly distorted even within the period of a
f ew days.

Concerning the hearsay evidence contained in the consul ar

report, it is worthy of note that the Suprene Court has held that
hear say evi dence has sone probative value. Diaz v. United States
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(1912), 223 U.S. 442. And the statutory provision, concerning

the adm ssibility of consular reports in evidence, was enacted
because such evidence is usually reliable even though it is often
of a hearsay nature. The Attorney Ceneral of the United States, in
his Manual on the Adm nistrative Procedure Act (1947), states that
the requirenments of "reliable, probative and substantial evidence"
are a restatenent of the present |aw as set out in the case of

Consol i dated Edison Co. et al v. NL.RB., 305 U S. 197, which

was decided prior to the effective date of the Adm nistrative
Procedure Act. The gist of the opinion in the latter case, on this
point, is that the adm ssion of matters inconpetent in judicial
proceedings wll not invalidate an adm nistrative order but
uncorroborated hearsay or runor does not constitute substanti al

evi dence except when supported by other evidence.

Cases deci ded subsequent to the effective date of the
Adm ni strative Procedure Act continue to hold that adm nistrative
agencies are not limted by the rigid rules of evidence which

govern trials at common | aw. Federal Trade Conm ssion v. Cenent
Institute (1948), 333 U.S. 683, 705; WIIlapoint Oysters, Inc.

V. Ewng (C.C A 9. 1949), 174 F. 2d 676, 690, cert. denied 338
U S 860; United States v. Watkins (1947), 73 F. Supp. 216,

224; Hackney Bros. Body Co. v. New York Central R Co. (1949),
85 F. Supp. 465, 467. The following is quoted fromthe

W | apoi nt Oysters case (supra) and the words quoted within
this excerpt are fromthe Consolidated Edi son case (supra):

"The degrees of probative force and reliability

of hearsay evidence are infinite in variation, and

Its use by adm nistrative bodies, ex necessitate, nust in
part be governed by the relative unavailability of other
and better evidence. However, since substanti al

evi dence' includes nore than "uncorroborated hearsay' and
"nmore than a nmere scintilla,' the findings, to be valid,
cannot be based upon hearsay al one, nor upon hearsay
corroborated by a nere scintilla. Founded upon these
requi renents, the test whether evidence is substantial,
IS whether, in the individual case before the court,
there is “such rel evant evidence as a reasonable m nd

m ght accept as adequate to support a conclusion."'"
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It is ny opinion that, taking into consideration that above
standard, there is substantial evidence to support the essenti al
findi ngs and concl usi ons which are based primarily on Appellant's
own adm ssions contained in the consular report and the
uncontradi cted portions of his testinony. There are sone conflicts
in the evidence but it is generally agreed that the Purser did
direct sone derogatory | anguage toward Appellant; that there was a
fight or scuffle between the two nen; that they both fell to the
ground and the Purser hit his head; and that the Purser was
seriously injured. These facts are established by the testinony of
Castill o and Appellant, sone portions of the Purser's deposition
whi ch are not hearsay and the consular report of the American
Consul at Calcutta, |ndia.

The Purser certainly received the injuries either as a result
of the blows struck by Appellant, when the Purser fell and hit his
head, or froma conbination of the two forces. Acknow edging the
contention that the Purser slipped on the wet ground, the nost
| ogi cal inference is that he woul d not have fallen except for the
| npetus of the blows delivered by Appellant.

| accept Appellant's adm ssion against interest as proof of
the fact that he initiated the physical conbat. Although sone
reprisal may have been justified by the Purser's verbal assault
upon Appellant, it is not reasonable to say that he was entitled to
inflict such serious injuries as to require hospitalization.
Regardl ess of the anobunt of damage intended, the seriousness of the
of fense nust be judged by the results produced. Consequently, it
makes no difference whether the Purser was actually injured when
Appel l ant hit himor when the Purser fell to the ground as a result
of the blows. The injuries to the Purser resulted either directly
or indirectly fromthe blows delivered by Appellant.

The Exam ner stated that he had given "great weight" to the
consular report in arriving at his decision and he nade specific
reference to that part of the report wherein it is related that
Appel | ant said he had struck the Purser in the face after the
| atter called hima "S.OB." This, together with the undenied
evidence as to the resultant damage to the Purser arising out of
the sanme incident, fornmed a sufficient basis in evidence to nmake
the findings essential to arrive at the conclusion that the
specification alleging assault and battery was "proved." This
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conclusion is further supported by a letter, fromone of the
doctors at the hospital in Calcutta, which is contained in the
consular report. This letter states that Appellant's general
attitude was "trucul ent and bellicose" and that he had threatened
to hit the Purser while they were "in the adm ssion room of the
hospital ." Whatever tends to nake a story substantially nore

probabl e corroborates it. Associated General Contractors of
Anerica v. Cardillo (1939), 106 F. 2d 327

In his testinony, Castillo did not testify that Appellant was
not the aggressor or that the Purser was the instigator of the
fight. He stated that he saw the two nen exchangi ng bl ows but he
refused to say that he knew which man struck the first blow He
did say that the Purser had his hands up and was trying to get out
of the gate, which indicates that he was on the defensive.
Castillo also testified that the Purser hit his head when he fell
but he did not state that this was what caused his injuries. As
nmenti oned above, the latter is immterial since it has been found
that the fall was notivated nainly by Appellant's acts.

CONCLUSI ON

Since evidence is considered to be reliable and probative if
it is carefully weighed and evaluated in the |ight of the
credibility of the witnesses and the other commobn sense rul es of
probity and reliability which prevail in courts of |law and equity,
| feel that these requirenents have been net with respect to the
evi dence considered and that there is "such rel evant evidence as a
reasonabl e m nd m ght accept as adequate to support a concl usion.”
W | apoi nt case (supra, p.9). Hence, there is substantial evidence

to support this decision. It is agreed that the hearsay portion of
the Purser's deposition and the log entry nust be given little or
no weight in reaching this decision. 1In view of the seriousness of

the injuries inflicted, the order inposed is not considered to be
excessi ve despite the previous punishnent neted out to Appellant as
a result of his conduct. It appears that he brought incarceration
on hinself nore because of his continued belligerent attitude

rat her than because of the specific incident at issue in this

pr oceedi ng.

ORDER
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The Order of the Exam ner dated 5 June, 1950, should be, and
it is, AFFIRVED. In accordance with existing policy, the
suspensi on ordered shall commence to run upon the surrender of the
tenporary |icense which has been issued to Appellant.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D.C., this 30th day of Novenber, 1950.
****x*  END OF DECI SION NO 467 *****

Top
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