Appeal No. 455 - WILLIAM SHELTON v. US - 24 August, 1950.

In The Matter OF Merchant Mariner's Docunent No: Z-112062-D1
| ssued to: WLLI AM SHELTON

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

455
W LLI AM SHELTON

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 17 May, 1950, an Exam ner of the United States Coast CGuard
at New York Gty suspended Merchant Mariner's Docunent No.
Z-112062-D1 issued to WIliam Shelton upon finding himguilty of
“m sconduct" based upon a specification alleging in substance, that
whi |l e serving as assistant cook on board the Anerican S. S
EXPEDI TER, under authority of the docunent above described, on or
about 21 April, 1950, he wongfully had marijuana in his possession
while said ship was in the port of New York.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "not guilty" to the charge and
speci fication.

Ther eupon, the Investigating Oficer and Appellant nade their
openi ng statenents. The Investigating Oficer then introduced in
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evi dence the testinony of the Custons O ficer, who had found a
marijuana cigarette in Appellant's possession, and the Custons
chem st who had identified the substance as nmarij uana.

I n defense, Appellant stipulated with the Investigating
O ficer that Appellant's roommte for the past six nonths aboard
ship would testify that he had never seen Appellant use marijuana
cigarettes.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of the specification and entered an order
suspendi ng Appel lant's Merchant Mariner's Docunent No. Z-112062-D1,
and all other docunents, certificates and |icenses issued to him by
the United States Coast CGuard, for a period of one year outright
and one year on two years' probation from 17 May, 1951.

Fromthat order, this appeal has been taken, and it is
urged that:

Point 1: The Exam ner's findings are based upon
t he unsupported presunptions that
marijuana is a narcotic and has harnfu
effects; and that nere possession of a
single marijuana cigarette indicates that
Appel l ant is "connected" wth narcotics.

Poi nt 2 The penalty inposed was too severe in the
| ight of the fact that Appellant is the
sol e support of his wife and four
chil dren and he has gone to sea as a
mer chant seanman for over twelve years
I ncl udi ng the dangerous war years.

APPEARANCES: Messrs. Bassoff and Pol |l ack of New York City
| si dore Bassoff, Esquire, of Counsel

Based upon ny exam nation of the Record submtted, |
hereby nmake the foll ow ng:
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FI NDI NGS OF FACT

On 21 April, 1950, Appellant was serving as assistant cook on
board the Anmerican S.S. EXPED TER, acting under authority of his
duly issued Merchant Mariner's Docunent, while said vessel was in
t he port of New YorKk.

On this date, Custons officers boarded the ship and conduct ed

a routine search. One of these officers wal ked into the galley and
saw Appellant in there working. The officer asked Appellant if he
had anything on his person and Appellant replied in the negative.
But the subsequent search disclosed that Appellant had one
marijuana cigarette in his watch pocket. Wen the officer

di scovered this, Appellant acted surprised and said he did not know
how t he cigarette got in his pocket although he recognized it as a
marijuana cigarette. A search of Appellant's room di sclosed no
further evidence of marijuana in Appellant's possession. Appellant
admts that he did snoke one or nobre narijuana cigarettes on one
occasion in 1939 while ashore near New Ol eans.

An analysis at the Custons Laboratory showed that the
cigarette found on Appellant's person contai ned eight grains of
marijuana. The Federal authorities declined prosecution because of
the small quantity of marijuana involved.

Appel lant's only prior disciplinary record with the Coast
GQuard consists of an adnonition in 1943. As nentioned above,
has been going to sea for nore than twelve years and has five
dependents. He is thirty-five years of age.

he

OPI NI ON

It is not necessary to look to the |aboratory report to
establish that marijuana is a "narcotic substance,” as alleged in
the specification, and that it is known to have harnful effects.

For the purposes of Title 21, United States Code, section 184a(a),

marijuana is included within the
This classification would not be
to be injurious in sone way. In
the Exam ner or nyself to arrive
comon know edge as wel |l as upon
heari ng;

definition of a "narcotic drug."
accorded it unless it were known
addition, it is permssible for
at findings which are based upon
evi dence i ntroduced at the

and there are nunerous publications fromauthoritative
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sources, such as the Bureau of Narcotics, which relate the harnfu
and pernicious nature of marijuana. These publications |end
adequat e support to the findings of the Examner in this respect.

Appel | ant was "connected” with narcotics to the extent that he
had a marijuana cigarette on his person. O course, this does not
nmean (and the Exam ner did not find) that Appellant was "connected"
with the drug traffic to a nmuch greater extent, as is inplied by
Appel l ant. Neverthel ess, any connection with marijuana is
considered to be a serious act of m sconduct even if it is only the
possession of a single cigarette nmade of this substance.

Appel | ant contends that his words and actions, at the tine the
cigarette was discovered in his possession, indicate that he was
“franmed" and, therefore, he was not proven guilty "beyond a
reasonabl e doubt." Possibly, this factor entered into the decision
of the Federal authorities not to prosecute Appellant but the
presence or absence of proof "beyond a reasonabl e doubt” is not
significant in this admnistrative proceeding since this is not a
crimnal trial and a different degree of proof is required. The
pur pose of these proceedings is to inpose renedial sanctions when
the "privilege" of sailing on Anerican nerchant vessel s has been
abused to the extent that an individual's conduct is an actual or
potential threat to the lives of his fellow crew nenbers and the
safety of the ship. The degree of proof required is that there
must be "substantial" evidence. Thus, the proof required to
overcone the presunption of innocence in a crimmnal trial is
greater than is needed in these proceedings. This is |ogical
because in one instance a person's "rights" are at stake while this
hearing i nvolves only the "privilege" which has been voluntarily
granted to Appell ant.

Regardl ess of the personal hardship i nposed on Appell ant and
his famly by this order, | do not think that it is too severe.
Considering the policy of the Coast Guard to revoke a seaman's
docunents when there has been any association at all with
narcotics, | feel that the Exam ner was extrenely lenient in
suspendi ng Appel l ant's docunent outright for a period of only one
year. Since judicial standards prevent ne fromincreasing the
severity of the order, it nust be sustained in its present form

ORDER
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The Order of the Exam ner dated 17 May, 1950, should be, and
it is, AFFI RVED.

A.C. R chnond
Rear Admral, United States Coast CGuard
Acting Comrandant

Dat ed at Washington, D.C., this 24th day of August, 1950.
***x%x  END OF DECI SION NO 455 ****x*

Top
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