Appea No. 448 - STIRLING S. SILL v. US - 13 October, 1950.

In the Matter of License No. 45307
| ssued to: STIRLING S. SILL

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

448
STIRLING S. SILL

Thi s appeal cones before ne by virtue of Title 46 United
States Coast Guard 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 2 Novenber, 1949, an Exam ner of the United States Coast
Guard at Phil adel phia, Pennsyl vani a, suspended License No. 45307
i ssued to Stirling S. Sill upon finding himguilty of "negligence"
based upon two specifications alleging in substance, that while
serving as Master on board the Anerican S. S. ATLANTI C VOYAGER,
under authority of the docunent above descri bed, on or about 2
August, 1949, whil e upbound on the Del aware River, he contri buted
to the cause of a collision between the S. S. ATLANTI C VOYAGER and
the S. S. ALLEN C. BALCH by:

Second Speci fication: * * * *permtting the pilot to
attenpt an overtaki ng passing
of the S. S. ALLEN C. BALCH
shortly before entering an area
where he knew the pilot woul d
reduce speed.

Third Specification: * * * *failing to direct the
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conning of his vessel so as to
assure that it would stay well
clear of the S. S. ALLEN C
BALCH whi ch was bei ng overt aken
and passing attenpted.

A first specification, which alleged that Appellant had
permtted the pilot to attenpt an overtaki ng passing

Wi t hout receiving an assenting whistle signal fromthe
ot her ship, was dism ssed by the Exam ner for |ack of
pr oof .

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and he entered a plea
of "not qguilty" to the charge and each specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent and counsel for Appellant made a notion to dismss the
three specifications. After argunent by both parties, the Exam ner
denied the notion as to all three specifications. Certain
stipulations were then entered into by the Investigating Oficer
and Appellant. |In accordance with these stipulations, the
testi nony and exhibits conprising the record of the Coast Guard
I nvestigation into the collision were received in evidence as the
| nvestigating Oficer's exhibits. The latter then rested his case.
Counsel's objection to the introduction of Appellant's testinony
contained in the investigation record was sustai ned. After
I ntroducing in evidence one exhibit, Appellant al so rested.
Appel I ant renewed his notion to dismss the first specification
and, after considering the investigation record, the Exam ner
granted the notion since he found there was no evidence to support
the allegations in the specification.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of specifications No. 2 and 3 and entered
an order suspendi ng Appellant's License No. 45307 for a period of
t hree nont hs on nine nonths probation.

Fromthat order, this appeal has been taken, and it is urged:
that the conclusion that the second and third specifications were
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proved is not supported by reliable, substantial and credible
evi dence; and that this conclusion is contrary to the undi sputed
evi dence in the case.

Wth respect to the second specification, Appellant states
t hat both vessels reduced speed off the Sun Shi pbuil di ng docks but
both of themresuned full speed at a point about two mles bel ow
the scene of the collision. Consequently, the reduction of speed
in this area did not cause the accident but it was caused by
sonething intervening after the ships had resuned full speed.

Concerning the third specification, it is contended that even
i f the quick water of the VOYAGER s propeller forced the BALCH into
t he downstream side of the channel com ng onto the Eddystone Range,
this was not a circunstance contributing to the collision because
It occurred at least 1.6 mles fromthe point of the collision;
t hat the BALCH sheered into the VOYACGER as a result of the radica
maneuvering required by the fornmer vessel because she was
proceeding up the left hand side of the channel and, therefore, she
coul d not maintain her course and speed when a downbound vessel was
sighted; and that the sheering of the BALCH was caused by her
proximty to the channel bank on her left and not by the suction of
t he VOYAGER

I n essence, Appellant argues that the collision took place
sol ely because of the failure of the BALCH to hold her course and
speed; and she was unable to do so because she was proceedi ng up
the river on the wong side of the channel.

APPEARANCES: M. Oto WIff, Jr., of Philadel phia, Pennsyl vani a,
for Appellant.

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On a voyage covering the date of 2 August, 1949, Appellant was
serving, under authority of his License No. 45307, as Master of the
American S. S. ATLANTI C VOYAGER whi ch was carrying a cargo of
petrol eum and was upbound on the Del aware River enroute from Port
Arthur, Texas, to Phil adel phia, Pennsylvania. The ATLANTIC
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VOYAGER, which will hereafter be referred to as the VOYAGER, is a
T-2 type tanker of 10,172 gross tons, |length 504 feet, beam 68.2
feet. Her drafts, at the tinme, were 29' 10" forward and 31" 02"
aft; and the conbi ned value of the ship and cargo was approxi mately
three mllion dollars.

On this date, at the tines herein nentioned, Appellant was on
the bridge of the VOYAGER, a pilot was at the conn, and the Second
Mate was the officer of the watch. At 1425 Eastern Standard Ti ne,
the VOYAGER was in a collision wwth the S. S. ALLEN C. BALCH, which
was al so upbound on the Del aware R ver, while the two ships were on
the Tini cum Range. The VOYAGER was bei ng conti nuously conned by
the pilot for several hours prior to, during and after the
collision. The weather imediately prior to, and at the tine of
the collision, was clear, visibility good and these conditions had
no causal effect with respect to the collision.

The BALCH departed fromthe South Chester Tidewater Term na
Conpany dock, which is on the north (downstrean) side of the
Del aware Ri ver opposite the Marcus Hook Range, at approximately
1345 E.S. T. on 2 August, 1949, and proceeded up the river at full
speed (9.5 knots) enroute from Chester, Pennsylvania, to
Phi | adel phi a, Pennsylvania. The BALCH is a Liberty type dry cargo
vessel of 7,200 gross tons and was |lightly | oaded at the tine. Her
drafts were 15 01" forward and 18 06" aft. The VOYACER was about
a mle astern of the BALCH when she headed up the river channel.

Practically all of the facts set forth up to this point have
been obtained either fromthe stipulations entered into between the
parties or fromuncontradi cted docunentary evidence contained in
t he record.

In order to clarify the additional facts which follow, | shall
describe briefly the channel on the Delaware River in the vicinity
which is related to the facts. The channel w dth and depth vary
slightly but it is approximtely 800 feet wide and 40 feet deep on
all the ranges nentioned. Both ships were on the Marcus Hook Range
when t he BALCH cane on the scene fromthe termi nal which is about
one-tenth of a mle below the junction of the Marcus Hook Range and
then follows the Tinicum Range on which the collision occurred.

The upbound course on the Marcus Hook Range is 057 degrees true;
that on the Chester Range is 051 and it is 1.9 mles in length; the
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Eddyst one Range course is 066 for a distance of one mle; and the
Ti ni cum Range course is 091. The collision occurred on Tinicum
Range off Can Buoy T-3 which is 1.5 mles fromthe junction of the
Eddyst one and Ti ni cum Ranges. Hence, the distance fromthe South
Chester Tidewater Term nal dock to the scene of the accident is
approximately 4.5 mles. This informati on has been obtained from
the U S. Coast and Geodetic Survey chart No. 295 which is often
referred to in the record but which is not contai ned therein.

Wil e both vessels were running the Chester Range and the
BALCH was off the Ford Plant which is about a mle fromthe | ower
end of this range, the VOYAGER, now about 1500 feet astern of the
BALCH, sounded a one bl ast whistle signal intended to obtain the
BALCH s assent to overtake on her starboard side. The BALCH
answered with one blast and the over taking maneuver was begun. At
this point, the BALCH was about one mle bel ow the Sun Shi pbuil di ng
Yard which is at the beginning of the Eddystone Range and is an
area where reduced speed for deeply | aden vessels is required.

Both vessels slowed for this area when they were passing the Scott
Paper Conmpany which is just below the junction of the Chester and
Eddyst one Ranges. At this time, the bow of the BALCH was j ust
abaft the beam of the VOYAGER and the latter was continuing up

al ong the starboard hand of the BALCH about 350 feet off the BALCH.
The BALCH was close to the |left channel bank and the VOYAGER was a
little to the right of the m ddle of the channel.

The normal full speed of the VOYAGER was about 13 knots and
that of the BALCH about 9.5 knots. Consequently, the VOYAGER had
been overtaking the BALCH up to the tine they slowed down. As the
shi ps swung fromthe Eddystone Range to the Tinicum Range, the
stern high pressure area of the VOYAGER and the quick water of her
propel l er forced the bow of the BALCH towards the north shore of
the river. This was countered by a hard right rudder on the BALCH
so that she passed the Eddystone - Tini cum Ranges junction buoy
about 50 feet on her port hand. The evidence fairly establishes
t hat the BALCH was gai ning on the VOYAGER whil e speed was reduced
but that when both vessels resuned full speed after passing the Sun
Shi pyards, the situation was reversed so that as the two ships cane
onto the Tinicum Range, their positions relative to each other were
j ust about the sane as when they had passed the Scott Paper
Conpany. The BALCH was still on the left hand side of the channel
but she was noving toward the right side; and the VOYAGER was
slightly to the right of the mddle of the channel. At no tine had
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the stern of the VOYAGER conpl etely cleared the bow of the BALCH

Shortly after the BALCH cane onto the Tinicum Range, two
vessel s were seen standi ng down the Tinicum Range nore than a mle
di stant. The closest of these was a Luckenbach steaner and
slightly abaft her starboard beamwas a WIlson liner. At about
1420 the Bal ch sl owed speed to permt the faster VOYAGER to pass
and t he VOYACGER al so sl ackened her speed. As the BALCH sl owed, she
sheered toward the VOYAGER and between one and two minutes after
her speed had been reduced the BALCH went full ahead with hard | eft
rudder to break the sheer. The VOYAGER al so changed speed to ful
ahead when it was seen that the BALCH was not going to clear her.
This | ast maneuver on the part of the BALCH would ultimately have
put her in the path of the downbound Luckenbach ship which was 1500
feet away and closing rapidly. Consequently, the engines were
ordered full astern and the BALCH agai n sheered toward t he VOYAGER
An attenpt was made to break this sheer by going full ahead with
hard left rudder but it was too |ate and the starboard bow of the
BALCH cane into contact with the VOYAGER abaft its mdship bridge
on the port side. The collision occurred approximately in
m d- channel opposite the Can Buoy T-3 just as the Luckenbach
st eaner passed abeamto port. The VOYACGER had al so attenpted to
avoid the collision by neans of several wheel orders. The pilots
on both the BALCH and the VOYAGER testified that the BALCH cane
into the VOYAGER sideways. (R 50, 59).

There is no record of any prior disciplinary action having
been taken agai nst Appellant by the Coast Guard. He is 38 years of
age, married and has been a |icensed officer for 11 years.

OPI NI ON

By assenting to be overtaken, the BALCH nerely indicated that
she had no objection to the VOYAGER s attenpt to pass and the BALCH
did not thereby assune any part of the responsibility for the
maneuver unl ess she had knowl edge not open to the observation of
t he VOYAGER t hat the maneuver was dangerous. The Gul ftrade
(1928), 278 U.S. 85. In the case of Atlas Transportation Co.,

V. Lee Line (C.C A 8, 1916), 235 Fed. 492, the court stated that
t he overtaking vessel had to be its own judge as to the matter of
safety and the reply to the passing signal was no nore than an
assent to pass at the risk of the vessel proposing it.
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The BALCH was required by the Inland Rules (Title 33 United
States Code 206) to hold her course and speed as was the VOYAGER
bound to keep out of the way of the overtaken vessel. (Title 33
United States Code 209). But despite the forner rule, it is not
consi dered to be inproper navigation for the overtaken vessel to

change to avoid a vessel or other danger (John L. Hasbrouck
(1876), 93 U. S. 405; The Hackensack (D.C.N. Y., 1887) 32 Fed.
800); or to slacken speed to facilitate passing (The Aureol e
(CCA 3, 1902), 113 Fed. 224); or to yield reasonably to the
vessel nmet when a neeting occurs. (The Queen Gty (D.C

M ch.,1910), 189 Fed. 653). Wen such changes of course and
speed are to be expected in the normal course of navigation, the

| eadi ng vessel does not violate the rule requiring her to hold her
course and speed and the overtaking ship nust anticipate these
changes.

Appel | ant contends that neither specification which was found
"proved" is supported by reliable, substantial and probative
evidence. Wth respect to the second specification, which alleges
that the Appellant was negligent in permtting the pilot to attenpt
an overtaki ng maneuver shortly before entering a reduced speed
area, Appellant clains that this act cannot be considered as a
cause of the collision since the accident took place about two
m | es beyond the point where the vessels resuned full speed and
t hat sone intervening cause brought about the collision.

It is ny belief that this action taken by the Appellant was
not the sole cause of the collision occurring between the two ships
but | amalso of the opinion that this was a contributing factor
and that Appellant was negligent in attenpting to overtake the
BALCH under the existing circunstances. The ships were both
proceedi ng up a channel about 800 feet wide, with the BALCH cl ose
to the I eft bank of the channel and the VOYAGER approxi mately in
m d-channel. There are two bends in the channel wthin | ess than
two mles of where the BALCH was when the overtaking signals were
exchanged and the change of course required comng onto the Tinicum
Range is 25 degrees. Since Appellant was bound to guard agai nst
all the normal and foreseeable alterati ons which m ght occur during
the carrying out of this maneuver and also to stay out of the way
of the BALCH whil e overtaking her, he should have anticipated the
possibility that downbound traffic, hidden because of the turns in
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t he channel, would nmake it necessary for the BALCH to nove over to
the right hand side of the channel and that this would create an
enbarassi ng situation since the VOYAGER was close to the m ddl e of
the channel. He also should have taken into account the fact that
the BALCH was a smaller ship draw ng nuch | ess water and creating

| ess dangerous swells; and, therefore, she m ght not slow down
enough to permt the VOYAGER to conplete the overtaki ng maneuver
within a reasonable Iength of tinme. This latter is what apparently
actual ly happened and caused the two ships to overlap for a

di stance of nore than two and a half mles as they progressed up

t he channel. Thus al though there were interveni ng causes which
contributed to the resultant collision, | feel that Appellant did
not take the necessary precautions required of himas the Master of
t he VOYAGER when he allowed the pilot to attenpt to negotiate the
overtaki ng maneuver at this point.

It was not necessary for the Examner to attenpt to draw a
di stinction between an "adm nistrative renedial" point of view, as
di stinguished froma "civil liability" point of viewin order to
find the second specification "proved'. Wether such a fine line
of distinction may be drawn is unnecessary to discuss since it
seens very unlikely that any occasion will arise requiring the
application of such a theoretical doctrine. This, of course, is
said with reference to the all eged acts thensel ves and has not hi ng
to do with the requirenents of proof. So long as there is
reliable, probative and substantial evidence to support the
specification, it was properly found "proved".

As regards the third specification, which alleges that
Appellant failed to direct the conning of the VOYAGER so as to keep
wel |l clear of the BALCH it is urged that the sole cause of the
collision was the inability of the BALCH to hold her course and
speed when required to maneuver away fromthe downbound vessels;
and that this was due to the fault of the BALCH in proceedi ng up
the river on the left hand side of the channel.

It was found that as the BALCH and t he VOYAGER cane onto the
Ti ni cum Range and sighted the downbound steaners, the two ships
were still about 350 feet apart and that the VOYAGER was still only
slightly to the right of the mddle of the channel. The BALCH had
passed the Eddystone - Tinicum Ranges junction buoy 50 feet abeam
to port and had begun noving towards the upbound side of the
channel in order to avoid the downbound Luckenbach ship. This
means that the di stance between the courses of the BALCH and the
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VOYAGER was gradually decreasing fromthe tine the two ships cane
onto the Tinicum Range until the collision occurred one and a half
mles up the Tinicum Range. It was also found that the acci dent

t ook place approximately in m d-channel. This indicates that the
VOYAGER st ayed close to the mddle of the channel rather than
attenpting to carry out her duty to keep out of the way of the
BALCH when the | atter was noving out of the path of the Luckenbach
ship. The VOYACGER had about 400 feet of clear channel on her
starboard side and shoul d have noved over to nmake room for the
BALCH on the upbound side of the channel. This she failed to do.

It is ny opinion that when the distance between the BALCH and
t he VOYAGER had decreased sufficiently the stern high pressure area
of the VOYAGER forced the stern of the BALCH to port and thus aided
t he am d-shi ps suction of the VOYAGER in sw nging the bow of the
BALCH toward the VOYAGER. At this point, the BALCH was hel pless to
attenpt to break the force of the suction and, at the sane tine, to
take effective steps to avoid the Luckenbach ship. The latter
danger caused her pilot to put the engines on full astern and thus
accentuated the swng of the stern to port and the bowto
st ar boar d.

The force called "suction", exerted by one vessel on another,
due to the creation of currents by a noving vessel, and the effect
of which is apparently greatest when a |l arger and faster vessel is
passi ng another noving in the sanme direction in shall ow water and
a narrow channel, has been recognized in many cases by court of

admralty. The Aureole (C. C. A Pa., 1902), 113 Fed. 224. The
Mesaba (D.C.N. Y., 1901), 111 Fed. 215.

| do not think it is necessary to make any finding as to the
di stance between the two vessels when this suction cane into play
but | do feel that it was a cause of the collision and it was
brought about partially through the fault of Appellant in not
directing the course of the VOYAGER nore to the starboard so as to
avoid the |ikelihood of his deeply |aden heavier ship from having

any such effect on the lighter BALCH The Wi teash (D.C. NY.,
1894), 64 Fed. 893.

CONCLUSI ON
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Si nce the overtaking vessel is burdened wth the avoi dance of
the risk of collision as well as actual collision (The
KIRN\VOOD, (D. C. Va., 1912), 201 Fed. 428), the conclusion of the
Exam ner with respect to the third specification nust be uphel d.
Consequently, | see no need to reconsider Appellant's other
argunents except to say that the determnation of this case is only
t hat Appellant was at fault and does not answer the question as to
whet her there was any fault on the part of the BALCH.

ORDER

The Order of the Exam ner, dated 2 Novenber, 1949, shoul d be,
and it is, AFFIRVED.

Merlin O Nei
Vice Admral, U S. Coast Guard
Conmandant

Dat ed at Washington, D.C., this 13th day of Cctober, 1950.
**x**  END OF DECI SI ON NO. 448 ****x*
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