Appeal No. 445 - KENNETH R. MILLER v. US- 13 July, 1950.

In the Matter of License No. 80212
| ssued to: KENNETH R M LLER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

445
KENNETH R M LLER

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 2 May, 1950, an Exam ner of the United States Coast Guard
at Mobil e, Al abama, suspended License No. 80212 issued to Kenneth
R Mller upon finding himguilty of "negligence" based upon two
specifications alleging in substance, that while serving as Master
on board the Anerican S. S. WLLI AM SPROULE, under authority of the
docunent above described, on or about 19 April, 1950, while en
route from Col on, Panama Canal, to Port Evergl ades, Florida, he
contributed to the grounding of said vessel by failing to take
pronpt and corrective action to avoid grounding his vessel off Ad
Provi dence |sland, Caribbean Sea.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "guilty" to the charge and each
speci fication.
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Ther eupon, the Investigating Oficer nmade his opening
statenent in which he recited the circunstances surrounding the
strandi ng of the WLLI AM SPROULE whi ch was nade the subject of an
| nvestigation on 1 May, 1950. He then rested his case. In
def ense, Appellant stated he had felt positive of the position of
the ship but admtted he had used very poor judgnent.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by plea and entered an order suspendi ng Appellant's
Li cense No. 80212, and all other valid |icenses, certificates of
service, and nerchant mariner's docunents issued to him for a
period of three nonths. A tenporary license was issued to

Appel | ant .

Fromthat order, this appeal has been taken, and it is urged
t hat the suspension should be nmade whol Iy probationary because
Appel l ant had no prior record for thirty-five years at sea.

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 19 April, 1950, Appellant was serving as Master on board
the Anerican S.S. WLLI AM SPROULE, acting under authority of his
Li cense No. 80212, while the ship was en route from Col on, Pananma
Canal, to Port Evergl ades, Florida.

On this date while attenpting to pass to the westward of A d
Provi dence |Island, Cari bbean Sea, Appellant was on the bridge with
the Second O ficer who was on watch. Based on his visual
observations and dead reckoni ng, the Appellant believed that they
woul d pass the island abeam by a di stance of approxi mately seven
mles. The Second Oficer had taken bearings and advi sed the
Master that according to these bearings the ship would pass the
| sland abeam by only two mles. |In order to safely pass the
| sl and, the vessel should have been navigated at |east six mles
off the island and the Sailing Directions state that all vessels
shoul d take unusual precaution in the vicinity of A d Providence
| sl and on account of the strong and irregular currents. Despite
t hese warni ngs, Appellant did not reduce speed, which was
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approxi mately el even knots, nor did he change course until about
three mnutes after this informati on had been given to himby the
Second O ficer. Wen advised by the Second Oficer of his
estimat ed position, Appellant turned on the fathoneter, which had
not been in continuous operation, and was infornmed that the vessel
was in shallow water. He imediately ordered the vessel to port

but this action was too |late and the vessel grounded causi ng danage
to the ship and cargo estimated to be $100, 000 each. The grounding
occurred approximately two mles off Ad Providence Island.

There is no record of any previous disciplinary action having
been taken agai nst Appellant by the Coast Guard or its predecessor
authority during his thirty-five years at sea, including twenty
years as a Master.

OPI NI ON

Appel | ant pl eaded "guilty"” to both specifications and the
charge. H's appeal is solely a plea for clenency based upon his
prior unbl em shed record on Anmerican nerchant ships for a period of
thirty-five years. Appellant requests that consideration be given
to nodi fying the Exam ner's order and nmaki ng the suspension
probati onary.

Consi dering the adnonition contained in the Sailing
Directions, that unusual precaution should be exerci sed because of
the strong and irregular currents in this vicinity, together with
t he advice by the Second Oficer, there is no doubt in nmy mnd that
Appel l ant was gquilty of "negligence". Cearly, it was Appellant's
duty to have established his vessel's position by nore definite
means than the use of his seaman's eye.

CONCLUSI ON

The order inposed by the Exam ner is not considered to be
excessive. However, in view of Appellant's |ong, unblem shed
record in the nerchant marine service, the order will be nodified
as follows:

ORDER
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It is ORDERED and DI RECTED that the order of the United States
Coast Guard Exam ner dated 2 May, 1950, be, and the sane is, hereby
nodi fied to provide for the suspension of Appellant's License No.
80212 for a period of two (2) nonths commencing on the date of
surrender of the tenporary license issued to Appellant. As so
nodi fi ed, said order is AFFI RVED.

Merlin O Neil

Dat ed at Washington, D. C., this 13th day of July, 1950.
***xx  END OF DECI SION NO 445 ****x*
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