Appeal No. 444 - EDWARD TAYLORv. US- 21 August, 1950.

IN THE MATTER OF Li cense No. 40532
| ssued to: EDWARD TAYLOR

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

444
EDWARD TAYLOR

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 17 February, 1950, an Exam ner of the United States Coast
Guard at Gal veston, Texas, suspended License No. 40532 issued to
Edward Tayl or upon finding himguilty of "m sconduct" based upon
five specifications alleging in substance, that while serving as
Pilot on board the Anerican S.S. JOHN FAI RFI ELD, under authority of
t he docunent above descri bed, on or about 30 Cctober, 1949, while
directing the navigation of said vessel, outbound through a section
of Gal veston Harbor Entrance known as "Quter Bar Channel," while
approaching the inbound S.S. CARRABULLE, and having said vessel on
his starboard hand, with only the red side light, white fore and
after mast-head lights in view, he did navigate his vessel in a
negl i gent manner, w thout due regard for life and property, in
colliding wwth said inbound vessel, the S.S. CARRABULLE, by
di sregarding the provisions of the followng Pilot Rules for Inland
Wat er s:

First Specification: * x * *Article 19 (33 U. S.C. 204),
by failing to take action in
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sufficient time to keep out of the
way of the S.S. CARRABULLE;

Second Speci fication: * x * *Article 22 (33 U.S.C. 207),
by navigating his vessel across the
head of the S.S. CARRABULLE wi t hout
reasonabl e cause;

Third Specification: * * * *Article 23 (33 U.S.C. 208),
by failing to slacken speed, stop or
reverse, upon approaching the S.S.
CARRABULLE;

Fourth Specification: * x * *Article 29 (33 U. S.C 221),
by failing to take or have taken,
conpass bearings on the S. S
CARRABULLE; and

Fifth Specification: * x * *Article 29 (33 U. S.C 221),
by navigating his vessel at an angle
across the channel fromthe vicinity
of North Channel Lighted Buoy #3 to
the vicinity of North Channel
Li ghted Bell Buoy #2, a distance of
approximately one mle.

At the hearing, Appellant was given a full explanation of the
nature of the proceedi ngs and the possi bl e consequences. Appel | ant
was represented by counsel of his own selection and he entered a
plea of "not guilty" to the charge and each specification.

Ther eupon, both parties nmade opening statenents and the
| nvestigating Oficer introduced in evidence the record of the
Coast QGuard Investigation into the collision between the FAI RFIELD
and the CARRABULLE. It had been stipul ated between the parties
that this record would be submtted as evidence at this hearing.
The I nvestigating Oficer then rested his case. Also by
stipulation, the testinony of the pilot of the CARRABULLE, which
had been taken at the prelimnary investigation, was introduced in
evi dence by Appel |l ant.

At the conclusion of the hearing, having heard the argunents
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of the Investigating Oficer and Appel |l ant and having afforded them
an opportunity to submt proposed findings and concl usions, the
Exam ner found the charge "proved" by proof of specifications No.
1,2,3,4, and 5; and he entered an order suspendi ng Appellant's

Li cense No. 40532, and all other valid licenses or certificates of
service held by him for a period of four nonths.

Fromthat order, this appeal has been taken, and it is urged
that, according to |l aw and the evidence in the case, the
concl usions of the Exam ner should be reversed with respect to all
five specifications, and each of themfound "not proved," for the
foll owi ng reasons:

Point I: The evidence indicates that the CARRABULLE was
making 12.5 to 13 knots, at the tinme of the
collision, rather than 9 knots as found by the
Exam ner.

Point Il: There is no evidence to support the concl usions of
t he Exam ner (in paragraph 8 of his opinion) that
the fourth and fifth specifications were proved.
Concerning the fourth specification, frequent "eye"
bearings were taken and there is nothing in fact or
| aw whi ch required the taking of conpass bearings
in order to conformwith the ordinary practices of
good seamanship. Wth respect to the fifth
specification, the evidence shows that it was
customary to angle across the channel as Appell ant
di d.

Point 111: The conclusion, in paragraph 22 of the Examner's
opi nion, that Appellant violated Articles 19, 22,
and 23, is incorrect because this was a neeting and
not a crossing situation. The two ships intended
to pass on nearly parallel courses, so this was a
neeting situation; and the fact that Appellant
could see only the red side |ight on the CARRABULLE
did not conclusively establish this as a crossing
situation. Hence, the first three specifications
must fall.

Point 1V: The Exam ner erred in paragraph 19 of his opinion

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%620305%20-%20678/444%20-%20TAY LOR.htm (3 of 11) [02/10/2011 1:59:41 PM]



Appeal No. 444 - EDWARD TAYLORv. US- 21 August, 1950.

by stating that the exchange of the whistle

signals, agreeing to a starboard passing, did not
change this to a case of "special circunstances"
even if prior to this exchange of signals it had

been a crossing situation. The Socony No. 5

(C.C A 2, 1922), 285 Fed. 154, presents an

anal ogous situation because, contrary to paragraph
20, the signals were exchanged as soon in this case
as they were in that one.

APPEARANCES: Messrs. Ful bright, Crooker, Freeman and Bates of
Houst on, Texas

Sweeney J. Doehring, Esq., of counsel.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 30 Cctober, 1949, Appellant was directing the navigation of
the S. S. JOHN FAIRFI ELD whil e serving as Pilot on board said
vessel under authority of his License No. 40532. The FAIRFIELD, a
Li berty ship under enroll nent, was outbound on that part of the
Gal vest on Harbor Entrance known as the Quter Bar Channel enroute
from Houston, Texas, to Mbile, Al abama. She was proceedi ng at
full speed (8.5 knots) at the tines in question and was carrying a
general cargo in addition to oil in her nunbers 1, 2 and 3 deep
tanks. Her draft forward was 16.5 feet, and 19.5 feet aft.

Bet ween 0228 and 0230 on 30 Cctober, 1949, the FAlI RFlI ELD was
in collision wwth the S. S. CARRABULLE, a Liberty tanker under
regi stry, which was inbound on the Quter Bar Channel enroute from
New Ol eans to Houston. The CARRABULLE was in a light condition
(draft forward 6 feet, aft 13 feet) and making full speed of
approxi mately twelve knots at the tine of the collision. The
col l'i sion occurred approximtely 200 feet southward of Gal veston
Nort h Channel Lighted Bell Buoy #2, Galveston Quter Bar Channel.

At this tinme, there was a light, drizzling rain but visibility
was between five and six mles. The tide was flooding wth a

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%620305%20-%20678/444%20-%20TAY LOR.htm (4 of 11) [02/10/2011 1:59:41 PM]



Appeal No. 444 - EDWARD TAYLORv. US- 21 August, 1950.

southerly set and there was a |ight w nd.

The channel is approxinmately 800 feet wi de, having a m ni mum
of 34 feet and a maximum of 35.5 feet in depth; and in the vicinity
of the accident, the depth of the water on both sides of the
channel is alnbst as great as the water within the channel. The
channel is dead straight from Gal veston Lighted Bell Buoys #5 and
#6 to the sea. The course to seaward is 120 degrees true and the
di stance fromthese two buoys to the open sea is approximtely 2.9
mles. The collision took place about 1.6 m | es bel ow buoys #5 and
#6.

At about 0215, a pilot boarded the CARRABULLE whi ch had been
lying to in the vicinity of the Sea Buoy, Galveston Bar Lighted
Wi stl e Buoy #1 about two mles southeasterly fromthe point of
collision and outside of the Channel. As the CARRABULLE rang up
full speed and cane around to steady on Lighted Bell Buoy #2 (a
course of approximtely 320 degrees true), the respective pilots
and masters of the FAIRFIELD and the CARRABULLE sighted the
opposi ng vessels. At this tinme, the FAI RFIELD was between Lighted
Bel | Buoys #5 and #7, a little over four mles distant fromthe
CARRABULLE. The latter ship was bearing between two and four
points on the starboard bow of the FAIRFIELD and the range lights
and red side |ight of the CARRABULLE were the only lights visible
at any tinme to those aboard the FAIRFI ELD except imedi ately prior
to the collision when the green side |ight cane into view
Conversely, the range lights and the green side |ight of the
FAI RFI ELD were the only lights of the latter ship visible to those
on the CARRABULLE until inmediately before the collision.

When the FAI RFI ELD was between Lighted Bell Buoys #5 and #6,
she was in the center of the channel and changed her course to
angl e across to the north side of the channel by steadying on
Li ghted Bell Buoy #2-B (which is near the end of the channel about
a mle below Lighted Bell Buoy #2), a course of approximately 118
degrees true. No conpass bearings of the CARRABULLE were taken on
the FAIRFIELD at any tine between the tinme of sighting the
CARRABULLE and the collision.

The two vessels continued at full speed on these sane courses
wi t hout soundi ng any signals. The course of the CARRABULLE took it
into the channel about a mle fromits southeastern extremty. At
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about the tinme the CARRABULLE angled into the channel in this
manner, a two-blast whistle signal was initiated by Appellant to
request a starboard to starboard passing. The CARRABULLE pronptly
answered with two bl asts and both vessels swung hard left in an
attenpt to negotiate the starboard to starboard passing. One

m nute after the exchange of signals, the starboard bow of the
CARRABULLE struck the starboard quarter of the FAIRFIELD at nunber
four hold at an angle of 20 to 30 degrees. Four crew nenbers of

t he CARRABULLE were slightly injured and the total damage probably
exceeded $100, 000. The vessel s di sengaged and proceeded to Bolivar
Roads under their own power. Nothing in the record indicates that
ei ther vessel reduced speed or took any other preventive action.

There is no record of any prior disciplinary action having
been taken agai nst Appellant by the United States Coast CGuard and
he has been acting as a pilot for about twenty-five years.

OPI NI ON

The nost inportant question raised by Appellant is whether
this was a neeting or a crossing situation. |If it is determned to
be the forner, then Appellant's contention, that he cannot be found
guilty of having violated Articles 19, 22 and 23 of the Inland
Rul es, nmust be upheld and the first three specifications found "not
proved." These three statutory rules would be applicable to the
FAI RFI ELD as the burdened vessel if it were a crossing situation
but they would have no significance if the two ships were neeting.

According to Article 18 of the Inland Rules (33 U. S. C, 203),
two vessels are defined to be neeting when they "are approachi ng
each other head and head, that is, end on, or nearly so."
Appel | ant urges that, regardl ess of other consideration, this was
a neeting situation because the CARRABULLE' S "obviously intended
course" up the channel would cause the two ships "to pass on nearly
parallel lines." This position is supported by cases where the
vessel s are both navigating on the sanme river or channel and they
are tenporarily heading in crossing directions due to the curves in

the river or channel. The Victory (1896), 168 U. S. 410. Such
a case should be treated as one of neeting vessels, unless the
contrary appears, either fromthe obviously intended courses or

fromsignals. The Arrow (C.C. A 2. 1914), 214 Fed. 743. But,
as nmentioned by the Examner in his Qpinion, it was held in The
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Del aware (1896), 161 U. S. 459, that where one vessel on the

outside of the channel is on a course cutting across the channel
and is on the starboard bow of another vessel in the channel, it is
a crossing situation. This seens to be the rule applicable to the
present case. The effect of the cases requires that, if a vessel
Is in doubt as to whether she is under a duty to keep out of the
way, she should assune that she is the burdened vessel and should

act accordingly. Mtton QI Corporation v. The Cree (C.C A 2,
(1942), 130 F. 2d. 195.

There is substantial evidence that the CARRABULLE was beari ng
at |l east two points on the starboard bow of the FAIRFIELD; that
only her red side light was visible on the FAI RFIELD until
| mredi ately prior to the collision; and that their courses
I ntersected at an angle of about twenty degrees. These are all
pertinent factors to be considered in determning the obligations
of the two ships. Although it has been held that two ships were on
crossing courses when their courses intersected by as little as one

degree at a distance of two mles (The Conus (1927), 19 F. 2d

774), the nore decisive factors in this case appear to be the
bearing of the CARRABULLE fromthe FAIRFIELD and the fact that only
her red side |ight could be seen.

The neaning of "neeting end on, or nearly end on" is clarified
by the additional wording in Article 18 that this rule applies "by
night to cases in which each vessel is in such a position as to see
both the sidelights of the other"” ahead; and that it does not apply
"by night to cases where. . . . ared light without a green light.

. . 1s seen ahead. " By neither of these criteria would the
FAIRFIELD and the CARRABULLE be considered to have been neeting
vessels. Wth respect to such cases as this, the foll ow ng appears
on pages 66 and 67 in "Giffin on Collision":

“"While there is singularly little direct authority on the

subj ect, the foregoing cases would seemto indicate that, if
one has the other half a point on her starboard bow and is
herself half a point on the other's port bow, the divergence
Is not sufficient to take the case out of Article 18 (but cf.
the KONING WLLEM |1, [1908] Prob. Div. 125, 131), but that, if
either has the other nore than half a point on the bow, the
case is one of crossing vessels. This view would seem
consistent with the rule for night, which depends on the
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sidelights (the GRAND REPUBLIC, 16 Fed. 424, [1883]). A
properly screened sidelight should not show nore than half a
poi nt across the bow (the EDWN SLI CK, 286 Fed. 43, 47 [1923];
t he THI NGVALLA, 48 Fed. 764, 769 [1891], and half a point is,
therefore, the limt at which both sidelights would be

di spl ayed to the other vessel. |f one vessel has the other
nore than half a point on the starboard bow, and therefore is
showi ng her green light only to the other's red or red and
green, it is a crossing situation. The sane result should
follow by day in simlar situations."”

Consequently, Article 18 is not applicable because the
CARRABULLE was not "ahead" of the FAIRFIELD as well as because,
even if the CARRABULLE had been "ahead" of the FAIRFIELD, the
operation of the neeting rule would have been negatived by the fact
that "a red light without a green [ight" woul d have been "seen
ahead.” This disposes of Appellant's contention that this was a
nmeeting situation.

The crossing rules contained in the first three specifications
(Articles 19, 22 and 23) are, generally, applicable when the
privileged vessel is on a definite course, there is risk of
collision and the ships have sufficient tinme and space to carry out
t he maneuvers required by these crossing rules. The present case
neets these requirenents. The CARRABULLE nade no change sufficient
to be considered a change of course fromthe tine she was seen by
Appel l ant at a distance of nore than four mles. And it has been
held that there is risk of collision and the crossing rules do
apply if the vessels are approaching in crossing positions, even
t hough one vessel may intend to swing into the same channel which
the other is traversing so that their intended courses would not,

in the end, actually intersect. The Kingston (D.C N Y.. 1909),
173 Fed. 992.

Article 19 states that the burdened vessel nust "keep out of
the way of the other." This fundanental rule in crossing
situations inposes on the burdened vessel the prinmary
responsibility for avoiding collision. This duty is ordinarily
perfornmed by going under the stern of the privileged vessel in
obedi ence to Article 22 which requires the burdened vessel to
"avoi d crossing ahead of the other" unless the circunstances render
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it unsafe to do so. |If the burdened vessel attenpts to cross the
bow of the other, she "takes the risk that the approaching vessel,
while fulfilling her own obligation of keeping her course, my

reach the point of intersection before she has passed it herself."

The E. A, PACKER (1891), 140 U.S. 360. "If she nakes the
attenpt, and thereby brings about collision, she is in fault for

not keeping out of the way of the privileged vessel." The George

S. Shultz (C.C A 2, 1898), 84 Fed. 508. If there is undue del ay
in directing her course to starboard, she will be held in fault.

The Carroll (1868), 75 U. S. 302.

In connection with the third specification, Article 23
requires that the burdened vessel nust, "if necessary, slacken her
speed, or stop, or reverse." This is a nmethod of perform ng her
general duty to keep out of the way and is very strictly enforced.

The Breakwater (1894), 155 U. S. 252: The New York (1899), 175
U S. 187. She nust reverse pronptly in "the presence of danger

or anticipated danger"” (The Straits of Dover (C C A 4, 1903),
120 Fed. 900); and "any delay in reversing“”is "at her own risk."

(The Intrepid (D.C.N Y., 1891), 48 Fed. 327). Even in cases
where there has been sone doubt as to whether a vessel was on a
definite course and thereby a privileged vessel, the courts have
held that the potentially burdened vessel should have at | east

sl owed down and waited until the situation devel oped. The
Senator Rice (C.C A 2, 1915), 223 Fed. 524.

Appel | ant unquestionably failed to keep the FAIRFI ELD cl ear of
t he CARRABULLE which was the privileged vessel. H's failure to do
so was a violation of Article 19 of the Inland Rules of the Road.
And there is substantial evidence to show that Appellant had anple
opportunity to steer his ship astern of the CARRABULLE by eit her
maki ng proper course changes or slackening speed. Since he failed
to take these precautions, he also violated Articles 22 and 23.
Therefore, the conclusion that the first, second and third
specifications were "proved" nust be upheld.

Appel lant's argunent is that, even if a crossing situation
existed originally, it was changed to one of "speci al
ci rcunstances” when the whistle signals for a starboard to
st arboard passing were exchanged. |In support of this contention,

Appel l ant clains that the case of The Socony No. 5 (C.C A 2,
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1922), presents an anal ogous situation. The opinion in that case
does not state how | ong the two whistle signals were exchanged
before the collision occurred but it indicates that the originally
privileged vessel |ost her status as such by failing to maintain
her speed after the passing agreenent had been entered into; and
that the latter vessel had anple tine, after the exchange of
signals, to navigate in such a way as to avoid the collision. In
the present case, it has been found that the collision resulted one
m nute after the signals had been bl own and there was not

sufficient time to conply with the agreenent so as to avoid a
collision. Even though the CARRABULLE assented to the starboard to
starboard passing, the FAIRFIED was not relieved of fault for
havi ng violated the crossing rules. This is true because the
agreenent was reached at such a late tinme that the CARRABULLE was
unabl e, by proper manueuvering, to prevent the accident. In the

case of The Lexington, (C.C A NY., 1935), 79 F. 2d. 252, the
court said that where the burdened vessel elected to perform her
duty to keep out of the way by crossing the bow of the privil eged
vessel after obtaining her assent, the burdened vessel took the
risk and the privil eged vessel did not undertake to keep out of the
way of the burdened vessel but only to do what she could to make it
possi bl e for the burdened vessel to keep out of her way. It was
further held that the burdened vessel has no right to give the

ot her a signal of two whistles unless she can cross the privil eged
vessel 's bow without requiring the |atter to change her course or
her speed; and:

"Areply of two whistles, in itself neans nothing nore
than an assent to this course, at the risk of the vessel
proposing it. Such a reply does not of itself change or
nodify the statutory obligation of the fornmer to keep out
of the way as before, nor does it guarantee the success
of the neans she has adopted to do so."

Consequently, the FAIRFIELD remai ned the burdened vessel and was
bound by her original statutory duties whether or not the situation

was altered in extrem sto becone one of "speci al
ci rcunst ances. "

It 1s ny opinion that the conclusions pertaining to the fourth
and fifth specifications nust also be sustained. Despite the fact
that a seaman's eye sonetinmes may serve as useful a purpose as
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conpass bearings, it is also true that it would be inpossible for
any seaman to consistently estimte bearings of distant ships

Wi thin one or two degrees. And a difference in bearing of one or
two degrees is frequently of great inportance when utilized to

I ndi cate whether two vessels are on collision courses with each
other. In connection with the fifth specification, the case of
The Lexington (C.C A 2, 1921), 275 Fed. 279, is anple

authority for the proposition that the burdened vessel takes the
ri sk when she departs fromthe usual rules and acts on the chance
that the privileged vessel wll follow a customary course rather
t han mai ntain her course and speed.

ORDER

The Order of the Exam ner dated 17 February, 1950, shoul d be,
and it is, AFFIRVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 21st day of August, 1950.
***x*  END OF DECI SION NO. 444 ****x*
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