Appeal No. 441 - FRANK H. FINNEY v. US - 23 January, 1951.

In the Matter of License No. 38678
| ssued to: FRANK H. FI NNEY

BY ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

441
FRANK H. FI NNEY

By virtue of the authority reposed in ne as Commandant of the
United States Coast Guard, and because of the unique problem

presented by this case, | have ex proprio notu reviewed the
deci sion rendered by the Exam ner on 16 Septenber, 1949.

On 16 Septenber, 1949, a hearing pursuant to Title 46 United
States Code 239 was conducted by a Coast Guard Exam ner at Coeur
d' Al ene, ldaho. Frank H Finney was charged wth "negligence"
supported by two specifications alleging in substance that while
serving as operator on board the Anerican Mditor Boat WEEWANA, under
authority of the |license above described, on or about 31 July,
1949, he operated said Mdtor Boat w thout having proper equi pnment
on board (life preservers, fire extinguishers, bell and ventilators
for the engi ne conpartnent) and w t hout having on board the
Certificate of Award of Nunber.

At the hearing, the person charged was given a full
expl anation of the nature of the proceedi ngs and he was represented
by counsel of his own choice. Finney entered a plea of "not
guilty" to the charge and each of the specifications.

The I nvestigating Oficer introduced in evidence the testinony
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of three wtnesses before resting his case. The person charged
testified under oath in his own behalf and also offered in evidence
the testinony of John F. Finney, the owner of the notor boat
VEEVANA.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and counsel for the person charged,
t he Exam ner found the charge of "negligence" and both
specifications "proved". He then entered an order dated 16
Sept enber, 1949, suspending License No. 38678, and all other
| i censes, certificates and docunents held by Frank H Finney, for
a period of eight nonths on fourteen nonths' probation.

On 11 August, 1949, prior to the issuance of the Examner's
order, John F. Finney, as owner of the WEEWANA, was sent a notice
of violation based on the sane allegations set forth in the two
specifications herein. The total possible penalties which could be
assessed for these violations under Title 46 U S.C. 5260 and 46
U S.C 288, were stated to be $610 distributed as foll ows:

1. $200 for violation of 46 U . S.C. 526e in that the
|ife preservers on board the WEEWANA were not the
type prescribed by regul ation;

2. $100 for violation of 46 U S.C. 526d since there
was no bell aboard the vessel;

3. $100 for violation of 46 U . S.C. 526j in that the
engi ne conpartnment was not properly ventil ated;

4. $200 for violation of 46 U S.C. 526g because there
was only one instead of two fire extingui shers on
board; and

5. $10 for violation of 46 U S.C. 288 since the
vessel's Certificate of Award of Number was not on
board. (This was |ater stated to be a violation of
46 U.S.C. 526t instead of section 288).

John F. Finney replied to this notice of violation by letter
dated 27 August, 1949, in which he stated that he understood the
cushion type Kapok |ife preservers would be approved by the Coast
GQuard until six nonths after the war was decl ared over; that a bell
had never been required because the boat was not operated in fog;

t hat the engi ne conpartnent ventilation had been previously
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approved by the Coast CGuard; that the boat had previously been
approved wth one fire extinguisher; that the certificate was kept
ashore to preserve it against danmage; and that these discrepancies
had all been renedi ed so that the WEEWANA conforns in all respects
to these Coast Guard regul ations. Taking into consideration these
expl anations, the assessnent of penalties was reduced to $300 by

t he Commander of the Thirteenth Coast Guard District. The
penalties finally assessed for violation of 46 U S.C. 526e and 46
U S.C. 526g were $200 and $100, respectively, and the other
penalties were entirely remtted. This action was taken on 4

Cct ober, 1949, when the assessnment notice was sent to John F.

Fi nney.

Finney filed an appeal to the Commandant, dated 28 Cctober,
1949, in which he set forth substantially the sane expl anati ons as
in his letter of 27 August, 1949, plus an argunment questioning the
jurisdiction of the Coast Guard based on the claimthat Lake Coeur
d' Alene is not a "navigable" body of water. Upon review of this
appeal, it was ordered on 9 Decenber, 1949, that each fine be
reduced to $25, a total of $50, since the |lack of one fire
extingui sher is not believed to have been a wilful om ssion and
because there was no shortage of |ifesaving equi pnment except that
the life preservers on board were not the approved cork vest type.
Thi s assessnent was paid by John F. Finney in January of 1950.

Since the action on the assessnent was taken subsequent to the
order of the probationary suspension inposed by the Exam ner as a
result of the hearing in the case of Frank H Finney, the appeal
taken in connection with the assessnent of the navigation fines
shal |l be considered as applicable to the suspensi on proceedi ngs.

For the purpose of this review, the findings and concl usions
of the Exam ner are hereby adopted except as otherw se specified.
Since the fines inposed with respect to the bell, ventilation and
certificate were remtted and the other two penalties mtigated due
to the circunstances involved, it is nmy opinion that this action
shoul d be reflected in these proceedi ngs by nodifying the
Exam ner's order so that the two results will be reasonably
consi stent.

A discussion of the jurisdictional rights of federal
authorities over navigation on Lake Coeur d' Al ene can be found in
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ny decision in the case of John F. Finney. (Headquarters No. 440).
It was there decided, on the authority of Spokane MII| Co. v.
Post (1892), 50 Fed. 429, United States v. Appal achian Electric

Power Co. (1940), 311 U S. 377, that the waters of Lake Coeur
d' Al ene are "navigable"” wthin the definition of federal
jurisdiction.

In order to acconplish the desired end, the order of the
Exam ner dated 16 Septenber, 1949, is nodified to read as foll ows:

ORDER

“License No. 38678, and all other certificates, |licenses and
docunents held by Frank H Finney, are hereby suspended for a
period of one (1) nonth. The suspension ordered shall not be
effective provided no charge under R S. 4450, as anended (46 U. S.C
239) is proved against you for acts commtted within six (6) nonths
of 16 Septenber 1949. |If this probation is violated, the order for
whi ch probation was granted shall becone effective wth respect to
all certificates of service, licenses, or nerchant mariner's
docunents here involved, and also any certificates of service,
| i censes or nerchant Mariner's docunents acquired by you during the
period of probation, at such tine as designated by any Exam ner
finding the violation, and may be added to or forma part of any
additional order which is entered by such Examner." As so
nodi fied, said Order is AFFI RVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmmandant

Dat ed at Washington, D.C., this 23rd day of January, 1951.
****x%x  END OF DECI SION NO 441 ****x*
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