Appeal No. 436 - STELIOS MONTSOS v. US - 31 May, 1950.

In the Matter of Certificate of Service No. A-16068
| ssued to: STELI OS MONTSOS

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

436
STELI OS MONTSOS

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 16 Decenber, 1949, an Exami ner of the United States Coast
Guard at New York City, revoked Certificate of Service No. A-16068
| ssued to Stelios Montsos upon finding himguilty of "m sconduct™
based upon a specification alleging in substance, that while
serving as boatswain on the Anerican S. S. FRANCI S SCOTT KEY, under
authority of the docunent above descri bed, on or about 24 April,
1947, he wongfully assaulted and killed a fellow crew nenber,
WilliamJ. Detlef, with a pocket knife while the ship was in the
port of Chi nwangtao, China.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. He was
represented by counsel of his own selection and he entered a pl ea
of "not guilty" to the charge and specification.

Ther eupon, the Investigating Oficer nmade his opening
statenent and introduced in evidence a certified copy of the
Judgnent and Comm tnent of Appellant by the U S. D strict Court
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for the Southern District of California, Central D vision, in the
case of United States v. Montsos. He then rested his case.

I n defense, Appellant offered in evidence two U. S. Consul ar
Reports, the testinony of Appellant's Federal Probation Oficer and
a transcript of the inposition of sentence by the Federal Court on
whi ch the above Judgnent and Commtnent is based. Appellant also
testified in his own behal f.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant's counsel, the Exam ner
found the charge "proved" by proof of the specification and entered
an order revoking Certificate of Service No. A-16068 and all other
| i censes, certificates or docunents issued to Appellant by the U.
S. Coast Guard or conpetent authority.

Fromthat order, this appeal has been taken, and it is urged
that the killing was not "wrongful" (which connotes "with intent"
and "w | fully") because Appellant did not know, due to his
| nt oxi cated condition, that his action was wong; that Appellant's
extradition was illegal and, consequently, his conviction by the
Federal court was illegal; that Appellant was not advised of his
rights before answering questions contained in the consul ar
reports; that Appellant was placed in double jeopardy; that the
Exam ner erred in basing his decision exclusively on the Federal
court conviction; that Appellant's good record and the testinony of
his Federal Probation Oficer were given no consideration as
mtigating facts; and that it is not the province of the Coast
Guard to protect the shipping conpani es against law suits resulting
from possible future assaults by Appellant.

Based upon nmy exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 24 April, 1947, Appellant was serving as boatswain on board
the Anerican S.S. FRANCI S SCOIT KEY, acting under authority of his
Certificate of Service No. A-16068, while the ship was in the port
of Chi nwangt ao, Chi na.

The FRANCI S SCOIT KEY had arrived at Chi nwangtao on 19 April,
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1947, and Appell ant had been drinking heavily since 21 April, 1947.
Due to his intoxicated condition, he had been relieved of his

duti es aboard the ship at about noon on 23 April and Detlef was put
i n charge of the deck crew. These two nen had their quarters in
the sane room aboard the ship and were good friends.

At about noon on 24 April, 1947, Appellant and Detlef who had
been drinki ng Chi nese vodka while ashore were in their room
drinking liquor. They had both been drinking heavily. Two seanen,
who were standi ng outside of the roomnear one of its portholes,
heard Appellant and Detlef arguing. Detlef then |eft the room
saying that he was going to the toilet but that he would be back.
After Detlef left the room one of the seanen gl anced through the
porthol e and saw Appel | ant standing alone with a knife in his hand.
The two seanen ran around to the entrance to the room but, by the
time they reached the entrance, Detlef had returned and been
st abbed by Appellant in the left side of his chest near the heart.
Appel | ant had al so wounded hinself in the right groin while trying
to strike Detlef with the knife. Wen the two seanen entered the
room Appellant still had the knife in his hand and was attenpting
to stab Detlef a second tine. One of the seanen disarned Appell ant
before he could strike again. There was no indication that Detl ef
had used a knife or other weapon during the struggle.

Both nmen were taken ashore to a hospital. Detlef died about
an hour later. Six stitches were taken in Appellant's groin and he
returned to the ship the follow ng day. Appellant was brought back
to the United States, in the custody of the Master of the FRANCI S
SCOIT KEY, and turned over to the Federal authorities.

On 15 COctober, 1947, Appellant was convicted, upon the verdict
of a jury inthe U S D strict Court for the Southern D strict of
California, Central Division, of voluntary mansl aughter as a result
of the stabbing and death of Detlef. The jury deliberated about
si x hours before returning the verdict. At the trial, Appellant
was represented by counsel appointed by the court. Counsel were
commended by the judge for the careful and able manner in which
t hey had conducted Appellant's defense.

Appel | ant was sentenced to three years inprisonnent, the
maxi mum penal ty being ten years inprisonnment. On 10 May, 1949,
Appel | ant was rel eased on parol e under the supervision of the
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Federal Probation Oficer who testified at the hearing that his
conduct has been entirely satisfactory since his rel ease except for
the fact that he has experienced difficulty obtaining work ashore.
Appel l ant's parole rel ease was conditioned on the agreenent that he
engage in no voyages ot her than coastw se.

Appel l ant is 53 years of age and has been going to see for 25
years. There is no record of any previous disciplinary action
havi ng been taken agai nst himby the Coast Guard, its predecessor
authority, or civil authorities. He was on voyages in several
theaters of war during the recent conflict and his ship was hit
duri ng the Normandy invasion.

OPI NI ON

The contentions of Appellant that the Exam ner relied
exclusively on the res judicata aspects of the Federal Court
conviction and that he gave no consideration to Appellant's
excel l ent record are adequately discussed in the Exam ner's
decision. As stated therein, the conviction by the Federal court
must be accepted as concl usive when the issues are substantially
the sanme in both cases. Hence, the Exam ner necessarily found that
t he specification and charge were "proved". And after discussing
the statenents made by the parole officer, the Exam ner stated that
he was precluded frommtigating the order due to the very serious
nature of the offense commtted.

There is no question concerning extradition involved in this
proceeding nor is there any evidence that this jurisdictional point
was raised in the Federal court or that the conviction was
appeal | ed on such grounds. Appellant was on an Anerican ship when
he conmmtted the offense alleged and United States District courts
have jurisdiction in such cases.

Appel  ant al so contends that his actions were not "wongful"
because he was so intoxicated he did not know what he was doi ng and
therefore he did not have the necessary "intent". Appellant was
convi cted of voluntary mansl aughter in the Federal Court. Although
“Iintent" and "wongful" are not synonynous, it is self-evident that
Appel l ant's act was "wongful" because for commtting it he was
convicted of voluntary mansl aughter. |If the latter offense were
not wongful, it would not be a crine.
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No question involving "double jeopardy” is or can be present
in this case. The Fifth Arendnent is addressed to the exposure of
an individual to peril of "life and linb" twce for the sane
of fense. No such peril is present here. The nost serious result
possible fromthis proceeding is revocation of a certificate which
permts Appellant to sail as a seaman on Anerican nerchant vessels.
In addition, this is a renedial proceeding and the doctrine of
"doubl e jeopardy” is applicable only to proceedi ngs which are

essentially crimnal. Helvering V. Mtchell (1938), 303 U. S.
391. The fact that punishnent is inflicted, in a certain sense, iIs
not enough to | abel the statute in question as a crimnal one.

Brady v. Daly (1899), 175 U.S. 148.

Appel l ant al so contends that his rights were infringed when he
was questioned by the U S. Consul in China. Wether this be true
or not, it does not constitute reversible error since the Federal
court record is anple evidence on which to find the charge "proved"
wi t hout considering the consular reports which contain Appellant's
answers to the questions he states inproperly invaded his rights.
Mor eover, the consular reports were voluntarily introduced in
evi dence by Appellant's counsel despite no attenpt by the
| nvestigating Oficer to use any part of them

| agree with Appellant's argunent that it is not the duty of
the Coast Guard to protect the shipping conpani es agai nst damage
suits by revoking seanen's certificates. The conspi cuous absence,
fromthe opinion of the Exam ner of reference to any such duty
obvi ously indicates that the severity of the order was not affected
by this factor. The Exam ner has aptly stated that "the statutory
duty of the agency is to take the utnost precaution to maintain
di scipline and to safeguard the |lives of seanen serving aboard
American nerchant vessels at sea. * * * * There i s no assurance
that he, if permtted to return to sea, * * * *m ght not again * *
* *wrongfully wound and kill another shipmate.” Since | amin
accord with the above statenent, the order nust be sustained
despite Appellant's conmendable record up to the tinme of this
I nci dent .

ORDER

The Order of the Exam ner dated 16 Decenber, 1949, shoul d be,
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and it is, AFFIRVED.

Merlin O Neill
Vice Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C, this 31st day of My, 1950.
****x*  END OF DECI SION NO 436 *****
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