Appeal No. 422 - RAMON RIVERA v. US - 10 April, 1950.

In The Matter O Certificate of Service No. E 460951
| ssued to RAMON Rl VERA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

422
RAMON RI VERA

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 3 Novenber 1949, an Exam ner of the United States Coast
Guard at New York City suspended Certificate of Service No. E-460
951 issued to RAMON RI VERA upon finding himguilty of "m sconduct"”
based upon two specifications alleging, in substance, that while
serving as ordinary seaman on board the Anerican S. S. WOODSTOCK
VI CTORY, under authority of the docunent above descri bed, on or
about 31 March 1947, while said vessel was at a foreign port, he
did: (1) wongfully have in his possession a certain narcotic
substance, to wit, marijuana; and (2) desert said vessel in a
foreign port. Another specification alleging that Appell ant
wrongfully had in his possession certain ship's stores (soap) was
di sm ssed by the Exam ner.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He declined to plead to the specification charging
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possessi on of marijuana, and the Exam ner entered a plea of "not
guilty"; he pleaded "not guilty" to the specification alleging
wrongf ul possession of ship's stores; but "guilty" to the
specification charging himw th desertion.

Thereupon the Investigating Oficer introduced in evidence a
certified copy of a crimnal information filed in the District
Court of the United States for the Eastern District of Virginia; a
certified copy of a Record of judgnent in the District Court of the
United States for the Eastern District of Pennsylvania, and a
certified copy of an entry fromthe official log of the S. S
WOODSTOCK VI CTORY for the date 31 March 1947. I n defense,
Appel l ant testified, under oath, in his own behal f.

At the conclusion of the hearing, the Exam ner found the
charge proved by proof of the first specification (possession of
marijuana) and by Appellant's plea to the third specification
(desertion), and entered an order suspendi ng Appellant's
Certificate of Service No. E-460 951, and all other certificates,
docunents and licenses issued to Appellant by the United States
Coast Guard, for a period of two years. The first year of the
suspensi on was outright, and the second year is on two years
probation fromthe termnation of the outright suspension.

Fromthat Order, this appeal has been taken, and it is urged that:

PONT 1. There was no prinma facie case established
wWith respect to the first specification
because the docunentary evidence introduced is
not reliable, probative and substantial, and
shoul d not have been received in evidence
since Appellant did not have counsel at the
hearing (46 C.F.R 137.21-5); the defendant
and of fense contained in the Federal Court
judgnent are not identified as being the sane
as the Appellant herein and the offense
alleged in the first specification; and there
were no wtnesses at the hearing to identify
t he Appellant and be cross exam ned by him
(46 C.F. R 137.09-50)

PO NT 2. The crimnal Information was inproper evidence
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to support the first specification because it
cont ai ned hearsay evidence. The fact that
doubt existed as to its admssibility shows
that it is not reliable, probative and

subst anti al evi dence.

PONT 3. Wth regard to the third specification: The
Exam ner shoul d have changed Appellant's plea
to "not guilty" because the Record indicates
there was no desertion but, at nost, a failure
to join. Therefore, the Exam ner shoul d have
anended the specification to read as such.

PONT 4. Violation of the follow ng procedural
requi rements constitute reversible error: 46
C.F.R 137.09-5(a) requires a fair and
i npartial hearing; 46 CF. R 137-09-5(c)
pertains to the anendnent of charges and
specifications; 46 C.F. R 137.09-40 set forth
t he openi ng statenent requirenents; and, 46
C.F.R 137.09-60 states that both parties have
a right to submt proposed findings and
conclusions. None of these regul ations were
conplied wth.

Based on the foregoing, Appellant contends that the decision
of the Exam ner should be reversed and the suspensi on i nposed
shoul d be vacat ed.

APPEARANCES: Herman E. Cooper, Esqg., of New York City Sanuel
Lei gh of counsel.

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 31 March 1947, Appellant was serving as an ordi nary seanman
on board the Anerican S. S. WOODSTOCK VI CTCORY, under authority of
his Certificate of Service No. 460951, while the ship was at the
port of Cherbourg, France, and engaged on a foreign voyage.
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On this date, the Master of the WOODSTOCK VI CTORY conducted a
search for contraband in the crew s quarters. A certain quantity
of marijuana was di scovered in a package in Appellant's clothes
| ocker. This marijuana did not constitute a part of the cargo
entered in the manifest or part of the ship stores. Appell ant
admtted that he had put the package in his |ocker but denied that
he was aware of the fact that it was marijuana. He stated that the
package was given to himby a stranger in return for sone old
cl ot hing. Appellant contends that this stranger told himit was
medi ci ne which would help his nother's rheumati sm

Early in the afternoon of 31 March 1947, a notice had been
posted to the effect that the WOODSTOCK VI CTORY woul d sail at 0600
on 1 April 1947. The ship got underway at 0852, on 1 April 1947,
fromthe dock at Cherbourg. On this latter date, although
Appel l ant was still in the service of the ship, acting under
authority of his certificate of service, he was not on board when
the ship departed. He later returned to the United States on
anot her ship. An investigation on board the WOODSTOCK VI CTORY
di scl osed that Appellant had renoved all of his personal effects
fromthe shinp.

On 8 August 1947, a Crimnal Information was filed in the
District Court of the United States for the Eastern District of
Virginia, Norfolk Division. This Information alleges that
Appel I ant, on or about 31 March 1947, at Cherbourg, France, had in
hi s possession on board the S. S. WOODSTOCK VI CTORY, a vessel of
the United States which was engaged on a foreign voyage, a certain
quantity of marijuana which did not constitute a part of the cargo
entered in the manifest or a part of the ship stores, contrary to
Title 21 United States Code 184a. This Information was transferred
to and filed in the District Court of the United States for the
Eastern District of Pennsylvania on 3 Septenber 1947. On 15
Sept enber 1947, Appell ant appeared in person, and by counsel, and
was convicted on a plea of Nolo Contendere of the offense
charged in the Information. Appellant was found guilty of the
of fense and ordered to pay a fine of fifty dollars.

Appel lant is now twenty-three years of age and has been going
to sea for approximtely eight years. The only record of any
previous disciplinary action taken agai nst Appellant by the Coast
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Guard was an adnonition in 1945 for having been absent w t hout
| eave fromthe S. S. FAI RFAX

OPI NI ON

Appel | ant contends that the evidence supporting the First
Specification is not substantial, conpetent and probative. (Point
1). The evidence contained in the record, pertaining to this
specification, is a CGimnal Infornmation filed in a Federal Court
and a Judgnent and Commitnent based on this Information. The acts
formng the basis of the charge set out in the Information are the
same as those contained in the First Specification. Title 46 Code
of Federal Regul ations, section 137.15-5, states that when the
basis of the charges in a Federal Court are the sanme as those in
proceedi ngs under Title 46 United States Code, section 239, the
j udgnment of conviction [by the Federal Court nust be consi dered]
conclusive in the latter proceedings.”

Despite the expression of sonme doubt in the Examner's
opi nion, the above is exactly the situation existing in this case.
The Information was originally filed in the District Court of the
United States for the Eastern District of Virginia and | ater
transferred to the District Court for the Eastern District of
Pennsyl vania. The judgnent of conviction in the Pennsyl vani a
Federal Court specifically states that it is a judgnent based on
one count "for violation of U S C. Title 21, Sec. 184a." It

further states that Appellant was convicted, on a plea of Nolo

Cont endere, of the offense charged in the Information. Although
there is reference nmade to the Harrison Narcotic Act in the
Judgnent and Commtnent, it is clear that the plea was taken to the
of fense set out in the Information and the Information conpletely
explains the facts on which the conviction was based. Since the
Information and First Specification are based on the sane set of
facts, the Federal Court judgnent of conviction nust be held to be
conclusive in this proceeding. Consequently, there is no nerit in
Appel l ant's contention that the evidence is not substantial,
conpetent and probati ve.

The above comments are sufficient to dispense with Appellant's
argunents that the offense pleaded to in the Federal Court is not
identified wwth the offense alleged in the first specification and
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t hat the docunents should not have been received in evidence.
(Point 1). Concerning the latter point, Title 46 Code of Federal
Regul ations 137.21-5 requires that the Investigating Oficer be
required to conformnore strictly to the rules of evidence than is
requi red of the person charged when he is given considerable

| atitude in the absence of |egal counsel; but it does not nean that
the requirenent on the part of the Investigating Oficer shall be
any greater when the person charged acts on his own behal f than
when he is represented by counsel.

Appel lant's claim that the Ranon Rivera naned in the Federal
Court judgnent was not proven to be the sanme person the Appell ant
herein (Point 1), is dispelled by Appellant's adm ssion that he was
the party who was convicted for this sane offense in Phil adel phia.
(R 24) And Ranobn R vera admtted by sworn testinony at the hearing
and by plea to the Crimnal Information that he or they were on
board t he WOODSTOCK VI CTORY at Cherbourg, France, on 31 March 1947
(R 24). This is sufficient to identify the Ranon Ri vera naned in
t he judgnent and the Appellant as one and the sane person.

It is also stated that 46 Code of Federal Regul ations
137.09-50 requires that the Investigating Oficer produce w tnesses
to identify Appellant and that Appellant may have the opportunity
to cross-exam ne such witnesses. Appellant urges that it was error
for the Investigating Oficer not to have presented any w tnesses
since no reason was given for such failure (Point 1). But section
137.09-50 does not nmake it necessary for the Investigating Oficer
to introduce the testinony of witnesses to establish his case. It
merely requires that if there are such w tnesses, they nust
i dentify the person charged and the latter nmay cross-exam ne them
Since Title 46 Code of Federal Regulation 137.15-5 states that the
judgnent of conviction by the Federal Court is conclusive in these
proceedi ngs, the presentation of witnesses by the Investigating
O ficer to prove that fact woul d have been superfl uous.

Appel l ant further contends that the Crimnal [nformation
shoul d not have been received in evidence because of its hearsay
nature; and that it should not have been consi dered as substanti al
evi dence because of the Examner's doubt as to its adm ssibility.
(Point 2) The Information was not received in evidence as proof of
the facts set out therein but only to show the circunstances of the
of fenses pertaining to the judgnent. Considering the two docunents
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together, the Information acquired its val ue as good docunentary
evi dence because Appellant admtted the allegations set forth in it
by his plea. Hence, it is, in effect, a signed acknow edgnent of
guilt and therefore perfectly adm ssible. The claimthat the

wei ght to be given the Information as evidence is affected by the
Exam ner's doubt as to its adm ssibility, has no nerit. Since it
was properly admtted, it nust be given the full weight to which it
Is entitled.

It is claimed that since the evidence in the record indicates
t hat Appellant did not desert the ship, the Exam ner shoul d have
changed Appellant's plea of "quilty" to the third specification to
a plea of "not guilty". (Point 3) Al though Appellant nmade certain
statenments of fact fromwhich it would be possible to infer that he
did not have the requisite intent to desert the ship, he did not at
any time make a statenent that he did not intend to desert the
ship. The necessary requisite of intent was supplied by
Appellant's plea of "quilty" to the specification. Since Appellant
did not contradict his admtted intention to desert, there is no
pl ausi bl e reason why the Exam ner shoul d have rejected the plea of
"guilty" or why he should have nade any attenpt to anend the
speci fication.

Appel l ant's contentions (Point 4) wth respect to the
violation of 46 C.F. R 137.09-5(a) and 137.09-5(c) have been
adequat el y answered el sewhere herein. It is ny opinion that there
was substantial conpliance with Title 46 C F. R 137.09-40. This
section requires that "the Investigating Oficer shall nake a brief
statenent outlining the basis for the prefernent of the charge and
all particulars incident to the substance of the conplaint.” After
Appel | ant had pl eaded "guilty" to the third specification, the
| nvestigating Oficer nade reference to the log entry which
I ndi cates that Appellant deserted the ship. This statenent
satisfies the regulation, especially in view of Appellant's
"guilty" plea. Concerning Title 46 C.F.R 137.09-60, Appellant
poi nts out that he was afforded an opportunity to submt proposed
findings and conclusions only after the Exam ner had rendered his
decision. Appellant correctly submts that the regulation states
that the parties should have been given this opportunity to submt
proposed findings and conclusions prior to the Exam ner's deci sion.
Al t hough the Exam ner undoubtedly was in error for not having
conplied with the regulatory requirenent, he did ask Appellant if
he desired to submt findings and conclusions after the order had
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been announced. Appellant replied in the negative. I|f he had
submtted findings and conclusions of sufficient nmerit to inpress
the Exam ner, the latter would have been able to alter his decision
at that tinme. Since Appellant's interests were not prejudi ced by
any of these suggested violations of the regulations, there was no
reversible error commtted.

Appel | ant further argues that the order inposed is excessive.
It has been repeatedly stated in ny decisions that any association
with marijuana is considered to be extrenely detrinental to the
safety of ships and the presonnel aboard them For this reason, it
has been the | ong established policy of the Coast CGuard that
persons dealing or having anything to do with narcotics or drugs
are unsafe and undesirabl e as nerchant seanen, and shoul d have
t heir nmerchant mari ne docunents revoked. Hence, | see no
justification, on this basis, for considering any nodification of
t he Exam ner's order.

By his plea of "guilty" to the desertion specification,
Appel l ant admtted the intent to abandon the voyage and thereby
breach his contract with the ship's Master. The seriousness of
this offense arises fromthe fact that possible danger may result
to the remai nder of the crew, the ship and its cargo while the ship
I S under manned.

CONCLUSI ON

For these reasons, the Order of the Exam ner is considered to
be very lenient, rather than excessive, and shoul d be sustai ned.

ORDER

The Order of the Exam ner dated 3 Novenber 1949 should be, and
it is, AFFIRVED.

Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 10th day of April, 1950.
****x*  END OF DECI SION NO. 422 ****x*
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