Appeal No. 414 - ANACLETO CABRERA v. US - 24 January, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-55119
| ssued to: ANACLETO CABRERA

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

414

ANACLETO CABRERA

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations Sec.
137.11-1.

On 4 Novenber, 1949, an Exam ner of the United States Coast
GQuard at New York City revoked Merchant Mariner's Docunent No.
Z-55119 issued to Anacleto Cabrera upon finding himguilty of
"m sconduct"” based upon a specification alleging in substance, that
while serving as a fireman on board the Anerican SS Pl ONEER GLEN,
under authority of the docunent above described, on or about 20
Septenber, 1949, he wongfully had in his possession a narcotic, to
wit: marijuana, while the vessel was at Staten |sland, New York.

At the hearing, Appellant was given a full explanation of the
nature of the proceedings and the possi bl e consequences. Al though
advised of his right to be represented by counsel of his own
selection, he originally elected to waive that right and act as his
own counsel. He entered a plea of "guilty" to the charge and
speci fication.

Ther eupon, the Investigating Oficer nmade his opening
statenment in which he outlined the basis for the prefernent of the
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charge agai nst Appellant and all other required particul ars.

Appel l ant indicated at this tine that he would |ike to obtain
counsel and the hearing was adjourned for this purpose. Upon
reconvening, the hearing record was read for the benefit of
Appel l ant's counsel. The latter stated that he considered the
record satisfactory and that he had nothing to add except to
present mtigating circunstances on behal f of Appellant.

At the conclusion of the hearing, having heard the statenents
of the Investigating Oficer and Appellant, the Exam ner found the
specification and charge "proved by plea" and entered an order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-55119 and
all other valid |icenses, docunents and certificates issued to him
by the United States Coast Guard or its predecessor authority.

Fromthat order, this appeal has been taken. The appeal is a
request for clenency based on Appellant's prior clear record as a
mer chant seaman for twenty years; the fact that he has a famly to
support; and the further statenent that being fifty years old woul d
make it extrenely difficult to start anew in a different
occupati on.

Based upon nmy exam nation of the record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 20 Septenber, 1949, Appellant was serving as a nenber of
the crewin the capacity of fireman on board the Anerican SS
Pl ONEER GLEN, under authority of his Merchant Mariner's Docunent
No. Z-55119, while the ship was docked at Staten |sland, New York.
A search by Custons Oficers disclosed that Appellant had
approxi mately 286 grains of marijuana in a packet in his pocket.
Appel | ant was apprehended and prosecution was reconmended by the
U S. Attorney for the Eastern District of New York. On 21
Septenber, 1949, before the United States Comm ssioner for the
Eastern District of New York, Appellant was charged with a crine in
connection with the possession of marijuana and after waiving
heari ng was hel d on $500 bail for action by the Gand Jury. So far
as the record shows, there had been neither conviction nor
indictnent up to the tinme of the Coast Guard hearing.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%208& %20R%20305%20-%20678/414%20-%20CABRERA .htm (2 of 4) [02/10/2011 1:59:46 PM]



Appeal No. 414 - ANACLETO CABRERA v. US - 24 January, 1950.

When Appell ant was interrogated after having been apprehended
by the Custons Oficers, he stated that he had purchased the
marijuana for one dollar froma native who was on board the ship
goi ng through the Panana Canal. Appellant m xed the marijuana with
sonme cigarette tobacco and put the m xture in an envelope. He then
pl aced the envel ope with other envel opes in a box of stationery
and, upon arrival in New York, he put the box of stationery with
his clothing. Appellant stated he intended to use the marijuana
upon returning to his apartnent in Brooklyn.

OPI NI ON

It is the statutory duty of the Coast Guard to preserve safety
and and discipline at sea, thereby protecting American crews and
shi ps against threatened or potential danger as well as against the
recurrence of actual loss of life, personal injury and ot her damage
whi ch has al ready been done. CQbviously, in order properly to
performits duty in this respect, the Coast CGuard nust elimnate
all known risks before the threatened harm becones an actuality.
And the danger is so great, in the case of narcotics, that the
Coast Guard has consistently adopted a policy of revocation for
possession as well as the actual use of marijuana. This is true
since the nere possession of marijuana may lead to its use, at any
time, by the owner or by other nenbers of the crew. |In this case,
it is not clear that Appellant did not use any of the marijuana
aboard the ship. He stated, "But | never use marijuana in ny life
before" (R 5); and there is no explanation as to why the
m xture was transferred fromthe stationery box to Appellant's
pocket .

CONCLUSI ON

For these reasons, it is necessary for the Coast CGuard to give
prior consideration to the safety of |lives and property at sea
rather than to Appellant's personal conveni ence and wel | - bei ng.
Hence, no adm nistrative clenency should now be exercised and the
order nust be sustained.

ORDER

The order of the Exam ner dated 4 Novenber, 1949, shoul d be,
and it is, AFFIRVED.
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Merlin O Neill
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 24th day of January, 1950.
***x%x  END OF DECI SION NO 414 ****x*
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