Appeal No. 409 - AUGUSTO BENTINE v. US - 8 February, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-580915
| ssued to: AUGUSTO BENTI NE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

409
AUGUSTO BENTI NE

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and 46 Code of Federal Regul ations Sec.
137.11-1.

On 16 Septenber, 1949, an Exami ner of the United States Coast
Guard at New York City revoked Merchant Mariner's Docunent No.
Z- 580915 issued to Augusto Bentine upon finding himguilty of
"“m sconduct" based upon four specifications alleging in substance,
that while serving on board the Anerican SS LAGUARDI A as a porter,
under authority of the docunent above descri bed, on or about 2
Septenber, 1949, while said ship was in the port of Naples, Italy,
he di d:

“"Fourth Specification: * * * use indecent and profane
| anguage in the presence of a passenger, one Louis D
Angel o and his three nieces * * *,

Fifth Specification: * * * inproperly accost a niece of
one Louis D Angel o, a passenger, * * *,

Si xth Specification: * * * threaten to do bodily harmto
one Louis DI Angelo, a passenger of said ship, wthout
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reasonabl e cause * * *,

Seventh Specification: * * * assault one Anna D Angel o,
a visitor of the ship, wthout reasonable cause * * * "

The first three specification dealt wth another incident on
a different date and were dism ssed by the Exam ner since Appellant
had previously been adnoni shed by the Investigating Oficer for the
acts alleged therein. Consequently, there is no need to consider
themin this proceeding.

At the hearing, Appellant was given a full explanation of the
nat ure of the proceedi ngs and the possi bl e consequences. Although
advi sed of his right to be represented by counsel of his own
sel ection, he elected to waive that right and act as his own
counsel. He entered a plea of "not guilty" to the charge and the
four specifications.

After the Investigating Oficer and Appel l ant had conpl et ed
their opening statenents, the Investigating Oficer introduced in
evi dence the testinony of two witnesses, Di Angelo and the third
cook. He then rested his case.

I n defense, Appellant testified, under oath, in his own
behal f.

At the conclusion of the hearing, having heard the argunents
of the Investigating Oficer and Appellant, the Exam ner found the
charge "proved" by proof of specifications Nos. 4, 5, 6 and 7, and
entered an order revoking Appellant's Merchant Mariner's Docunent
No. Z-580915 and all other docunents, certificates and |licenses
| ssued to him

Fromthat order, this appeal has been taken, and it is urged
t hat :

PONT 1. D Angelo's testinony as to the behavior of the
other two girls, in view of his testinony that Appell ant
struggled with Anna DI Angelo for 20 m nutes, nakes his
testi nony i nprobabl e, exaggerated or false.
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PO NT 2. The failure of the police to report the incident
to the Master indicates that the of fense was not a serious
one. D Angelo's testinobny as to whether the police were
present at the scene is confusing and contradictory.

PONT 3. D Angelo' s testinony as to what Appellant said
to the girl is confusing and contradictory.

PO NT 4. The Investigating Oficer asked DI Angel o
| eadi ng questions and he addressed mi sl eadi ng questions to

Appel | ant.

PONT 5. The official ship's | og shows that the incident
was first reported to the chief mate approximately 24 hours
after it occurred. Wy was there such a long delay if the
of fense was so serious?

PONT 6. It is inprobable that Appellant threatened to
injure DI Angelo if he "squealed® on him There were at | east
ten other witnesses to the incident who could have reported
it.

PONT 7. D Angelo testified, "Maybe he forget. Maybe he
was drunk. | don't know." WAs Di Angel o here defending
Appel | ant or hinsel f?

PO NT 8. The details are not clear as to whether the

girls were walking wwth D Angel o, what Appellant said to Di
Angel o and how Appel |l ant coul d have held the girl for 20
mnutes if the third cook separated them at one point.

PONT 9. D Angelo shows by his testinony that he only
assunes that the | anguage used by Appellant was bad. An
uneducated man |i ke Appellant often uses vul gar | anguage.
Even so, the girl could not understand the English | anguage.

Appel | ant has a good record and heavy famly obligations. The
charges nmust be proved beyond a reasonabl e doubt and there is grave
doubt here as to exactly what occurred even if the testinony of D
Angel o alone is considered. This results fromhis faulty English,
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his prejudice in the case and other notives.

For these reasons, it is requested that the order inposed on
Appel | ant be | essened by providing for a suspension in |lieu of
revocati on.

APPEARANCES: Stanley P. Danzig, Esq. of New York City

Based upon ny exam nation of the Record submtted, | hereby
make the foll ow ng

FI NDI NGS OF FACT

On 2 Septenber, 1949, Appellant was serving as a porter on the
Anerican SS LAGUARDI A, under authority of his Merchant Mariner's
Docunent No. Z-580915 while the ship was in the port of Naples,
Italy.

On this date, Louis DI Angel o, a passenger on the SS
LAGUARDI A, had his three nieces aboard the ship as guests. At
approximately 1730, he was escorting his nieces to the gangway, on
the starboard after side of "B" deck, which was used jointly by
tourist class passengers and the nenbers of the crew. There were
about five negro crew nenbers in the vicinity of each side of the
gangway. This group included the third cook who was one of the
| nvestigating Oficer's wtnesses.

Appel l ant had just returned on board the ship. He had been
drinking a "few' beers and sone wine. He sawthe three girls
approachi ng and t hought that he knew the one naned Anna D Angel o
who was 22 years old. So he called to her, "Vene ca," which is
Italian for "Cone here." Then Appellant wal ked over to her and put
his hand on her arm as she was passing. He asked her to cone into
his room Then Di Angelo, the girl's uncle, canme up to Appell ant
and started a heated argunent with himwhile Appellant continued to
hold the girl. Appellant called DI Angelo a foul nane and ot her
nanmes whi ch sounded "bad" to DI Angel o. Appellant said he |iked
the girl and would take her to his room D Angel o pl eaded and
argued with Appellant to let the girl go. Appellant could not
under stand nuch of what Di Angel o was sayi ng because, due to his
excitenent, the latter was talking in a m xture of the English and
Italian | anguages. When they reached the gangway, DI Angelo told
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the other two girls to continue down the gangway to the dock and
they did so.

The third cook had been observing all this and he attenpted to
I ntervene, telling Appellant that he was going to get in trouble.
Appel | ant becane angry with the cook and told himto get out of the
way because he intended to have this girl. Wen the cook realized
t hat Appellant mght start a fight with him he retired.

Since Appellant still refused to release his niece, D Angelo
| eft and summoned the Italian police. He did this while the cook
was attenpting to reason wth Appellant. Wen Appellant saw the
police comng, he released the girl and di sappeared. Anna joi ned
the other two girls who had been waiting on the dock. These events
had transpired during a period of about ten or fifteen m nutes.

DI Angelo then went to his roomto dress. About 15 m nutes
| ater, Appellant entered Di Angel o's cabin and threatened to cut
his throat if he reported the incident. D Angelo reported it that
night to the radi o operator who did not further report it. The
next day, DI Angelo told his story to the Master and | ater
i dentified Appellant from various crew nenbers brought before him
Appel | ant was handcuffed and put in the brig. H's pay was stopped
for eleven days.

The ship had gotten underway about an hour and half after the
I nci dent took place and the police had nade no report of it to the
Master or other officers on board.

Appel lant's only prior disciplinary record with the Coast
GQuard is the adnonition received with respect to the first three
specifications which were di scharged.

OPI NI ON

Appel l ant's contenti ons on appeal are based on the prem se
t hat the charges have not been proven beyond a reasonabl e doubt
because the evidence is confusing, contradictory, inprobable and
vague.

First, let it be stated again that the necessary degree of
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proof required in these proceedings is that the decision nust be
supported by "substantial" evidence rather than by proof "beyond a

reasonabl e doubt." This action is being taken under a renedi al
statute and, consequently, the requisites of proof are different
than they are in a penal action. It is sufficient that there be

enough evi dence pointing in one direction for a reasonable man to
draw the inference of fact sought to be established by the

specifications. Baltinmore and Chio Railroad Co. v. Postom
(CCA, DC, 1949), 177 F. 2d 53.

Admttedly, the testinony of the witness DI Angelo is slightly
confusing due to his poor conmand of the English | anguage; and
there are contradictions in the testinony of the three w tnesses.
Nevertheless, it is clearly established by Appellant's own
testinony that he did lay his hand on the girl's armafter having
called to her and that he did engage in a heated argunent with Di
Angel 0. Considered together with the testinony of the other
W t nesses bearing on these points, it is ny opinion that there is
substantial evidence to support the fourth, fifth and seventh
speci ficati ons.

Appel | ant specifically contends that DI Angel o's testinony was
confusing and contradictory with respect to whether the police were
present at the scene all the tinme or whether DI Angelo left to get
them (Point 2); and that DI Angel o's answers as to what Appell ant
said to the girl were confusing (Point 3).

It is not clear formthe testinony just where D Angel o
| ocated the police to assist him But the evidence certainly
I ndi cates that Di Angel o was in such fear for the safety of his
ni ece that he sought the aid of the Italian police in order to
force Appellant to release the girl. It seens unlikely that the
police were in the imediate vicinity of the gangway before their
hel p was requested by DI Angelo. If they had been, they very
probably woul d have taken appropriate action w thout having been
requested by DI Angelo to do so.

Al though DI Angelo's testinony is confusing as to what
Appellant said to the girl, he did testify that Appellant first
told her to "cone here" and then told her to cone into his room
The first statenment was nmade when Appellant first saw the three
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girls but the latter statenent took place after he had caught hol d
of her arm This is corroborated by the third cook's testinony
t hat Appellant said he intended to have this girl.

Appel l ant al so urges that it is inprobable there was such a
scene as depicted by DI Angelo since, if there had been, the other
two girls would have set up a "hue and cry” which woul d have
br ought assi stance fromthe crew nenbers and others who were in the
vicinity of the gangway (Point 1); and that it is inprobable
Appel | ant threatened Di Angel o since there were at | east ten other
Wi tnesses to the incident who could have reported Appellant's
behavior to the Master (Point 6).

As has been found, it seens perfectly |ogical that the other
two girls should have continued quietly on their way to the dock.
They probably did not conprehend what was happeni ng because they
di d not speak English and probably could not understand what
Appel l ant had said to the other girl. In view of the fact that
there is no evidence of a noisy struggle or any attenpt on
Appellant's part to force the girl toward his roomto carry out his
intentions, it is understandabl e why Appellant's shi pmates did not
interfere. They must have realized that Appellant woul d have
assuned the sane belligerent attitude towards themas he had with
the third cook. As long as no physical damage was bei ng done,
there was no reason why they should jeopardize their own position
by engaging in a fight wth Appellant.

The fact that at |east ten nenbers of the crew wi tnessed the
I nci dent does not nake it inprobable that Appellant threatened to
cut DO Angelo's throat if he reported the events to the Master. It
Is not |likely that another crew nenber woul d assune the
responsi bility of bringing such an incident to the Master's
knowl edge. The primary responsibility logically rested on the
I nterested party - D Angel o. Undoubtedly, Appellant thought that
t he Master woul d never hear about it unless reported to himby Di
Angel 0. Hence, the testinony of DI Angel o that Appell ant
threatened himis sufficient to uphold the allegations contained in
t he sixth specification.

Appel | ant contends that the evidence is vague as to whet her
the girls were walking with DI Angel o, as to what kind of |anguage
Appel | ant used to DI Angel o, and as to how Appellant held the gir
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even though the third cook separated them (Points 8 and 9).

The evidence clearly establishes the fact that DI Angel o was
escorting the three girls to the gangway. Consequently, it is
evi dent that he nust have been close to them and obvi ously
associated wth them But this fact initself is not material to
t he out cone.

Al t hough vague as to the exact words used by Appellant, D
Angel o testified enphatically that Appellant had used very vul gar
and profane | anguage while addressing him The fact that Appellant
I s an uneducated man does not justify his using such | anguage in an
argunent wth one of the passengers on board the ship.

The evi dence does not establish that the cook was successful
in his attenpt to persuade Appellant to release the girl. Rather,
the indication is that he attenpted to do so but that he was
conpl etely unsuccessful.

It 1s urged that the offense could not have been of a very
serious nature because the Italian police did not report it to the
Master of the ship (Point 2) and the ship's | og shows that the
i nci dent was not reported to the chief mate until twenty-four hours
after it had happened (Point 5).

The police had no knowl edge as to what had taken place except
what DI Angel o had told them when he sought their assistance. On
the basis of this information alone, they were not in a position to
make any conplaint to the Master. And even if they had w tnessed
the incident, they would have had no reason to do nore than force
Appel lant to release the girl. They had no jurisdiction to
apprehend Appellant so | ong as he was on an Anerican ship.

Di Angelo testified that he reported the incident to the radio
operator the same night it occurred. And the radi o operator
I ndi cated that he would relay the nessage to the Master. After
repeated attenpts to get the radio operator to take care of the
matter, Di Angelo finally reported it to the proper authorities
hinmself. H's persistency in this respect certainly shows that he
consi dered Appellant's actions to have been extrenely offensive.

Appel | ant al so objects to the use of the word "struggl e" by
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the I nvestigating Oficer in questioning the witness DI Angel o and
to the words "the girls broke away" in the Investigating Oficer's
cross-exam nation of Appellant (Point 4). Appellant is correct in
his statenent that such words were injected into the record by the
| nvestigating Oficer wthout having previously been used by the

Wi tnesses in reply to questions asked them But there was no
objection raised to the use of these words at the tine and, even if
t here had been such objection, they would not constitute reversible
error since they are not of significant prejudice to Appellant's
cause.

Appel | ant rai sed the question as to whether DI Angel o was
def endi ng hi nself or Appellant when he testified, after having
i dentified Appellant: "Maybe he forget. Maybe he was drunk. |
don't know." (Point 7). This point, as stated, is too obscure to
permt a reasonabl e understandi ng of what is intended.

CONCLUSI ON

The evi dence concl usively establishes the allegations
contained in the fourth, fifth, sixth and seventh specification.
Appel | ant' s behavi or was a serious infraction of the discipline
whi ch nust be mai ntai ned on Anerican nerchant marine vessels. For
this reason, as well as for those reasons set out in the Examner's
opi nion, the order of revocation nmust be sustained rather than
changed to a suspension as requested by Appellant.

ORDER

The Order of the Exam ner dated 16 Septenber, 1949, shoul d be,
and it is, AFFIRVED.

Merlin O Neil
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C, this 8th day of February, 1950.
***x*  END OF DECI SION NO 409 ****x*
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