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In the Matter of Certificate of Service No. E-482464
| ssued to: RAMON BONI FACI O TORRES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

395
RAMON BONI FACI O TORRES

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 5 August, 1949, Appellant was found guilty by an Exam ner
of the United States Coast CGuard at Mobile, Al abama, on a charge of
"“m sconduct" based upon one specification alleging, in substance,
that on or about 25 July, 1947, while serving as Chief Cook on
board the Anerican SS RI CHARD K. CALL, under authority of his duly
| ssued certificate he aided and harbored a fenal e stowaway, one

Theresa Purcell, of Irish nationality, for the purpose of illegal
entry into the United States; said stowaway having been found in
Appel l ant' s room aboard ship on the high seas.

Three ot her specifications of m sconduct were al so | odged
agai nst Appellant incident to his conduct while serving on the
American SS AMERI CAN EAGLE duri ng Novenber, 1947, but as the
Exam ner found the latter specifications were not proved, they are
not material to a discussion of this appeal.

Appel l ant was fully informed as to the nature of the
proceedi ngs, the rights to which he was entitled, and the possible
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consequences. He voluntarily waived his right to representation by
counsel of his own selection; and entered a plea of "not guilty" to
t he charge and each specification.

Ther eupon, the Investigating O ficer introduced three
docunentary exhibits in evidence, viz., an abstract of proceedi ngs
before the United States District Court for the Eastern District of
Virginia, and two certified excerpts fromthe |og of the SS Rl CHARD
K. CALL and the SS AVERI CAN EAGLE.

I n defense, Appellant testified as the only witness in his own
behal f. As neither party desired to submt proposed Findings of
Fact and Concl usi ons, the Exam ner nmade his own findings and
concl uded the charge and first specification had been proved. An
order was thereupon entered, revoking Appellant's Certificate of
Service No. E-482464, and all other |icenses, certificates and
docunents issued to himfor service as an Anerican nerchant seanan.

Fromthat order, this appeal has been taken; and it is urged
t hat cl enmency be extended because of the great hardship which wll
befall Appellant's wife and young daughter if he is deprived of an
opportunity to earn noney for their support by going to sea.

Based upon nmy exam nation of this Record, | hereby nake the
fol |l ow ng

FI NDI NGS OF FACT

On or about 25 July, 1947, Appellant was serving as a nenber
of the crewin the capacity of Chief Cook on board the Anmerican SS
RI CHARD K. CALL, under authority of Certificate of Service No.
E- 482464, while said vessel was at sea. At 0900 on said date, the
Chief Oficer made a routine inspection of the vessel and found a
femal e stowaway, Theresa Purcell, of Irish nationality, in
Appel l ant's quarters.

Appel l ant had nmet this girl when the vessel was in Dublin,
| rel and; but had not brought her aboard the vessel; nor did he know
of her presence there until she presented herself to hi mabout
t hree days before she was di scovered by the Chief Oficer.
Appel | ant had announced his intention to take the girl to the
Master, but she threatened to junp over the side if he took such
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action. Believing that he would be in greater trouble if she did
carry out her threat, Appellant did not report her presence to the
Mast er before she was found by the Chief Oficer.

On 16 Septenber, 1947, Appellant appeared with counsel in the
United States District Court at Norfolk, Virginia, and entered a
plea of "guilty" to a crimnal Information charging himwth
violation of Title 18 United States Code 470, which prohibits
ai ding and abetting a stowaway on vessels of the United States.

The Court sentenced Appellant to serve a period of inprisonnent for
forty-five (45) days; and allowed himcredit for the sane period
whi ch he served while awaiting trial.

OPI NI ON

It will have been noted that the specification before ne is
much broader, and includes a nore serious offense than the
I nformation to which Appellant pleaded "guilty" in the Federal

Court. The Information was res judicata with respect to

the matters therein recited; but it is not res judicata

respecting other offenses, and particularly that portion of the
specification alleging a "purpose of illegal entry into the United
States." Therefore, that phrase in the specification was
erroneously found "proved. "

However, there is substantial evidence present in the record
to show that Appellant did "abet and harbor" the stowaway; and that
he failed to report her presence on board until she was di scovered
by the Chief Oficer. This brings the case within the famliar
practice that the specification was "proved in part"; and the part
whi ch has been proved establishes Appellant's m sconduct.

It is not essential to ny determnation that his conduct may
or may not have been in violation of any statute; it is sufficient
that | find Appellant's conduct was not conducive to the
mai nt enance of shi pboard discipline and safety of life.

No technical or legal problemhas been raised on this appeal;
but, since the statute under which | review these cases authorizes
ne to "alter or nodify any finding," | state ny
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CONCLUSI ON

The charge of "m sconduct" is proved by the evidence and

testinony that Appell ant ai ded and harbored the stowaway on the SS
Rl CHARD K. CALL.

ORDER

The order of the Exam ner dated 5 August, 1949, is MODI FIED to
vacate that part which revokes Appellant's certificate, and shall
provi de for suspension of Appellant's Certificate of Service No.

E- 482464 for the period of six (6) nonths from5 August, 1949. As
so MODI FI ED, said order is AFFI RVED.

MERLI N O NEI LL
Vice Admral, U S. Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 9th day of January, 1950.

sxx%x  END OF DECI SION NO 395 *x#xx
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