Appeal No. 392 - ARCHIE B. TINGLE v. US - 30 November, 1949.

In the Matter of Certificate of Service No. E-22027
| ssued to: ARCH E B. TI NGLE

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

392
ARCHI E B. TI NGLE

Thi s appeal cones before in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 27 and 29 July and 10 August, 1949, Appellant appeared
before an Exam ner of the United States Coast Guard at New York
Cty to answer a charge of "m sconduct" supported by a
specification alleging that while Appellant was serving as a
messnman on board the Anmerican SS AMERI CAN CLI PPER, under authority
of Certificate of Service No. E-22027, he unlawfully had in his
possessi on, on or about 22 Novenber, 1948, certain narcotics, to
Wt: nmarijuana.

At the hearing, Appellant was fully inforned as to the nature
of the proceeding, the rights to which he was entitled and the
possi bl e outcones of the hearing. Appellant voluntarily waived his
right to representation by counsel and chose to act in his own
behal f. He pleaded "guilty" to the charge and specification
proffered against him After the Investigating Oficer had
conpl eted his opening statenent, Appellant was afforded an
opportunity to present any and all mtigating circunstances
believed to be material. Appellant's statenent, concerning this,
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was not nade under oath. He stated that he had been apprehended
with the marijuana on his person but he thought the package
cont ai ned prayer beads and incense given to himby the H ndu; that
hi s conpani on, the second cook, had paid for the marijuana and it
bel onged to the cook but, unknown to Appellant, the cook was
carrying the package containing Appellant's beads and i ncense at
the tinme of apprehension; that he had never seen nor used marijuana
or any narcotics; and that he needed a job at sea to care for his
famly and to pay the $500 fine inposed by the Federal court for
this offense.

Upon the conpl etion of Appellant's opening statenent, the
Exam ner changed the "guilty" plea to one of "not guilty" since he
consi dered Appellant's presentation to be inconsistent wwth a plea
of "guilty". Thereupon, the Investigating Oficer introduced in
evidence a certified copy of a portion of the articles of the ship
for the voyage in question; a certified copy of the Crim nal
I nformation setting forth charges which were preferred agai nst
Appel | ant before the District Court of the United States for the
District of Massachusetts; and a certified copy of the Judgnent and
Commi t ment entered agai nst Appellant in the District Court of the
United States for the District of Massachusetts. The Investigating
O ficer then rested his case and Appellant offered no rebuttal
evidence to neet the prima facie case made out by the Investigating
Oficer.

After the Investigating Oficer and Appellant had nmade their
argunents, they were given the opportunity to submt proposed
findings of fact and conclusions. The Exam ner then presented his
findings and conclusions. Having found the specification and
charge "proved", the Exam ner entered an order revoking Appellant's
Certificate of Service No. E-22027 and all other |icenses,
certificates, and docunents issued to himby the United States
Coast Guard or its predecessor authority.

The appeal is a plea for |eniency requesting that the order be
made probationary so that Appellant nmay prove that he can be
trusted to work at sea w thout endangering the lives of his
shi pmates. He al so states that he deserves cl enency because of his
perfectly clear record for eleven years at sea; that going to sea
has been his life's work; that he needs to sail in order to pay the
$500 fine inposed by the Federal court for unlawfully possessing
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marijuana; and that he desires to square his debt with society and
t he Federal Governnent.

FI NDI NGS OF FACT

On or about 22 Novenber, 1948, Appellant was serving as a
menber of the crew in the capacity of nessman on board the Anmerican
SS AMERI CAN CLI PPER, under authority of Certificate of Service No.
E- 22027, while the ship was berthed in the port of East Boston,
Massachusetts. At about 1800 on this date, a routine search of the
ship disclosed nmarijuana cigarettes and a piece of hashish in a
shirt in Appellant's |ocker. Appellant disclained owership of the
shirt, marijuana and hashi sh, stating that anyone could get into
his | ocker because there was no lock on it.

On the evening of the sanme day, Appellant went ashore with the
second cook. They net two Hi ndus fromthe English ship, CTY OF
SWANSEA. Appel lant clains he asked one of themif he had incense
and prayer beads and he said he did; and the cook wanted to know if
t hey had "ganjah" (marijuana). Appellant and the cook then went
aboard the CITY OF SWANSEA with the two H ndus. Upon |eaving the
ship shortly afterwards, they were searched by the custons agents
and it was discovered that Appellant had a package of marijuana in
hi s possessi on.

On 4 January, 1949, Appellant was tried in the United States
District Court for the District of Massachusetts for possession of
marijuana w thout having paid the transfer tax on it. Appellant
wai ved his right to counsel after having been advised that the
court woul d appoint counsel if Appellant desired. Appellant
pl eaded "guilty" to both counts of the Information; one of which
all eged that he unlawfully had in his possession thirteen grains of
marijuana and the other alleged unlawful possession of 341 grains
of marijuana. Appellant was convicted and sentenced to six nonths'

i mprisonnment and a fine of $500.

OPI NI ON

The judgnent of conviction by the Federal court nust be
consi dered conclusive as to the guilt of the Appellant for the
offense alleged in this proceeding since the basis of the charges
In the Federal court were the sane as those invoked in this

files////hgsms-l awdb/users/K nowl edgeM anagementD..../S%208& %20R%6:20305%20-%20678/392%620-%620TINGL E.htm (3 of 5) [02/10/2011 1:54:45 PM]



Appeal No. 392 - ARCHIE B. TINGLE v. US - 30 November, 1949.

proceeding. Title 46 Code of Federal Regulations 137.15-5.

It is the statutory duty of the Coast Guard to take
appropriate action agai nst seanen's |licenses, certificates and
docunents when seanen abuse the privilege of sailing on Anerican
mer chant ships by commtting of fenses which have di srupted, or
m ght reasonably lead to the disruption, of the discipline which
must be maintained in order to protect |lives and property. 1In line
with this duty, it has been the consistent policy of the Coast
GQuard to revoke a seaman's license, certificate and docunents when
he has been found guilty of any association with marijuana. The
actual and potential danger resulting fromthe possession of
mar i j uana has been adequately enphasi zed in ny past decisions and
in the Exam ner's opinion, so as to require no further
anplification at this tine. |In view of the above, Appellant's
appeal for clenency cannot be given effective consideration despite
his apparently sincere desire to return to sea.

In addition, Appellant's statenents concerning the
ci rcunst ances were, understandably, not considered by the Exam ner
to be persuasive. There were several discrepancies between what
Appel l ant said on the first day of the hearing and his statenents
on the | ast day of the hearing, two weeks later. On the first day,
he stated that the all eged offense occurred on 22 Novenber, 1948
(R 4); that he was not a Mohammedan (R 5); and that he had no
children (R 10). Two weeks later, he said that the of fense took
pl ace on 21 Novenber (R 16); that he is a Mohamedan (R 19); and
that he has two children (R 18). This indicates to ne that
Appel lant's recollection of the true circunstances of the incident,
whi ch occurred eight nonths before the hearing, mght well have
been considerably distorted at the tine of the hearing. And the
fact that hashish, which is made fromthe | eaves of |Indian henp and
used as a narcotic, was found in Appellant's | ocker, on the sane
day he associated with the two Hindus fromlindia, is strong
circunstantial evidence that Appellant's interest in the H ndus was
nore than religious.

CONCLUSI ON AND ORDER

For these reasons, the Order of the Exam ner dated 10 August,
1949, should be, and it is, AFFIRMED.
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J.F. FARLEY
Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 30th day of Novenber, 1949.

**xx* END OF DECI SION NO. 392 ****x
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