Appeal No. 391 - LOUIS PARKER v. US - 27 January, 1950.

In the Matter of Merchant Mariner's Docunent No. Z-70102-D4
| ssued to: LOQU S PARKER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

391
Loui s Par ker

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 16 May, 1949, Appellant appeared before an Exam ner of the
United States Coast Guard at New York City to answer a charge of
“m sconduct" supported by two specifications alleging that while
Appel | ant was serving as sal oon pantryman on board the Anmerican SS
FLYI NG CLI PPER, under authority of Merchant Mariner's Docunent No.
Z-70102-D4, he did, on or about 11 January, 1949, while the said
vessel was at Manila, Philippine Republic:

"First Specification: * * * * assault one Ernestine R os, A

crew menber of the said vessel. "Second Specification:
* * * * gssault one Frank Arnold, a crew menber of the
said vessel, with a dangerous weapon, to wt: a fireax."

At the hearing, Appellant was fully informed as to the nature
of the proceeding, the rights to which he was entitled and the
possi bl e outcones of the hearing. The first specification was
di sm ssed by the Exam ner since it failed to set forth facts with
sufficient particularity to allow the person charged to prepare a
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def ense. Appell ant was not represented by counsel and he pl eaded
"not guilty" to the second specification and charge.

After the Investigating Oficer and Appel |l ant had conpl et ed
their opening statenents, testinony was given by the person all eged
to have been assaulted by Appellant. The latter was afforded an
opportunity to cross-exam ne the witness but he did not do so.

Bef ore being dism ssed, the witness gratuitously made a statenent
to the effect that there had been nunerous fights aboard the ship
on the voyage in question. The Investigating Oficer then offered
i n evidence an excerpt fromthe official Log Book of the SS FLYI NG
CLI PPER whi ch states that Appellant had attacked "at |east four
crew nenbers with a fireax." (R 15)

Upon being infornmed of his right to testify as a witness in
his own behalf or to nake a statenent not under oath, Appellant
chose to speak while not under oath. He stated that he did not
attack Arnold with a fire ax but that Arnold hit himin the eye and
cut himup to such an extent that he was hospitalized.

The Exam ner nmade his findings of fact and concl uded that the
second specification and the charge were "proved”. He then entered
an order suspendi ng Appellant's Merchant Mriner's Docunent and all
other valid licenses, certificates, and docunents issued to him by
the United States Coast CGuard or its predecessor authority, for a
period of two years, one year outright and the remaining year on
probation from 16 May, 1950, for a period of one year.

On Appeal, Appellant contends that:

Point 1. Appellant was msled as to the seriousness of
the offense and for this reason he did not

obtain counsel. A new hearing is requested so
t hat he may be adequately represented by
counsel .

Point 2: The evidence does not support the finding that
Appel | ant assaulted Arnold. The latter had
admttedly attacked Appellant at a prior tine
on the day of the alleged assault. Appellant
was carrying the fire axe for purposes of
sel f-defense. Hence, the second specification
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and charge shoul d have been di sm ssed.

Point 3: The | og book entry shoul d have been excl uded
fromthe record because it does not conply
wth the statutory requirenents. It was not
read to Appellant, he was not given a copy of
it nor did he have an opportunity to reply to
it.

Point 4. The order inposed is too severe under the
circunstances. The nunerous fights aboard the
FLYI NG CLI PPER i ndicate that there was a general
br eakdown in discipline.

FI NDI NGS OF FACT

On or about 11 January, 1949, Appellant was serving as a
nmenber of the crew in the capacity of sal oon pantryman on board the
American SS FLYI NG CLI PPER, under authority of Merchant Mariner's
Docunment No. Z-70102-D4, while the ship was at Manila, Philippine
Republic. Appellant shared a roomon board the ship with Arnold
and Harris.

On the above date at approximately 1400, Arnold returned to
his roomw th the sal oon passenger stewardess. The chief cook,
Harris and Appellant were also in the room Appellant told Arnold
to take the stewardess out of the room and when he refused to do
so, Appellant put his hands on her arns to renove her. Arnold
attacked Appel |l ant and al t hough the latter put up a struggle, he
was beaten and | eft the room

A short tinme later, Appellant canme back to the room carrying
a fireax. Arnold' s testinony is not clear as to how Appel |l ant was
hol di ng the ax; whether Appellant was inside or still outside of
the room when Arnold saw himw th the ax; and whet her Appellant was
headi ng toward Arnold, sone other person in the roomor Appellant's
bunk. And it was not stated how many ot her people were in the room
at that tine except that at | east one other person was present.
Despite the indefiniteness as to what Appellant's apparent
I ntention was, Arnold ran to neet Appellant and westled the fireax
fromhis grasp because of Arnold' s apprehension of danger. Arnold
gave the ax to "casey" as Arnold and Appellant continued to fight.
Appel l ant was injured to such an extent that he was renoved to a
hospital and |ater renoved fromthe ship as a result of a petition
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by the crew

OPI NI ON

Thi s case has given ne nuch concern. First, | do not consider
t hat the Coast Guard should favor a nerchant seaman whose
di sposition is so controversial that his shipmates find it

necessary to request, in witing, his renoval fromthe vessel in a
foreign port.
On the other hand, and secondly, | do not w sh to approve

suspensi on of docunents held by even a recalcitrant seaman w t hout
satisfactory proof of his m sconduct.

In this case, | think the testinony shows Appellant nade
hi mrsel f personally objectionable to his shipnmates. However, |
entertain sone doubt that the evidence adduced at this hearing is

sufficient to support the charge and second specification. In view
of that uncertainty, | propose to give Appellant the benefit of the
doubt. | do not believe a remand of the case at this |ate date

woul d serve any useful purpose or produce nore concl usive proof of
his m sconduct under this particular charge and specification.

My di sposition of the case nmakes it unnecessary to conment
upon the other points submtted on appeal, beyond remarking that |
do not consider them neritorious.

ORDER

The Order of the Exami ner dated at New York, N Y., on 16 My,
1949 i s REVERSED, VACATED and SET ASI DE.

MERLI N O NEI LL
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C this 27th day of January, 1950.

sxxx%x  END OF DECISION NO 391 ****x
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