Appeal No. 382 - MAX A. RANCORD v. US - 4 January, 1950.

In the Matter of License No. A-12137
| ssued to: MAX A. RANCOD

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

382
MAX A. RANCCRD

This case cones before nme by virtue of 46 United States Code
239(g) and 46 Code of Federal Regulations 137.11-1

On 6 April, 1949, Appellant appeared before an Exam ner of the
United States Coast Guard at New York City to answer a charge of
"negl i gence" based upon specifications reading as follow

1. In that you, while serving as Master on board a nerchant
vessel of the United States, the SS Pl ONEER GLEN, under
authority of your duly issued License, did, on or about
18 Cctober, 1947, while said vessel was proceedi ng at
full speed in dense fog in the vicinity of Fire I|sland
buoy, and while said vessel was approachi ng anot her
vessel, the USAT GENERAL RI CHARDSON, fail to reduce
speed, thereby contributing to a collision between two
vessel s.

"2. In that you, while serving as above on or about 18
Cctober, 1947, while said vessel was proceeding at full
speed t hrough dense fog and hearing, apparently forward
of your beam the fog signal of the USAT GENERAL
Rl CHARDSON, the position of which could not be
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ascertained, fail to stop your engine and navigate with
caution, thereby contributing to a collision between the
two vessels.”

To the charge and each specification, Appellant pleaded "not
guilty"; and after an opening statenent by the |Investigating

O ficer, counsel for the Appellant noved that the proceedi ngs be

di sm ssed for several assigned reasons; all of which were overrul ed

by the Exam ner.

The record refl ects extended coll oquy between counsel for
Appel l ant, the Investigating Oficer and the Exam ner on the
notions, as well as on the adm ssibility of photostat copies of |og
records fromthe ship which were offered in evidence by the
| nvestigating Oficer.It is unnecessary to discuss here the variety
of questions and technical points raised by Appellant's counsel
during the proceedings prelimnary to the reception of testinony,
beyond observing that, in general, the attitude of the Exam ner
appears to have been emnently proper, fair, tolerant and patient.

Appearing as the only wtness called by the Investigating
Oficer was the First Mate of the SS Pl ONEER GLEN who was
extensively exam ned and cross exam ned, and at the concl usion of
his testinony, the Investigating Oficer rested his case.

Counsel for Appellant then renewed notions to dismss: (1)
because of |aches; (2) because the specifications do not state
facts sufficient to constitute a cause of action; and (3) because
the proof presented is not sufficient to prove the case against the
per son char ged.

These notions being overruled, no testinony was offered by or
on behal f of the person charged.

After argunent, the Exam ner found the charge and each
specification proved, and entered an order dated 12 August, 1949,
suspendi ng Appellant's License No. A-12137 for a period of three
(3) nonths; the first nonth of said suspension being outright and
termnating thirty days after Appellant deposits said |icense with
t he Coast CGuard; the last two nonths of said suspension should not
be made effective, provided no charge under R S. 4450 be proved
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agai nst Appellant for acts commtted within eight nonths of the
term nation of the one-nonth's outright suspension.

Fromthat order, this appeal is taken on the grounds that:

The order is clearly excessive.

The hearing should never have been hel d.

The specifications were defective.

Al the Governnent exhibits were erroneously admtted.
The Master violated no | aw or regul ation.

The deci sion constitutes the inposition of an ex post

facto penalty.

o0 hkWNE

Appear ances: Messrs. Kirlin, Canpbell, H ckox & Keating by John F.
Gerity, Esq.,
and John Irwi n Dugan, Esg., of York, for Appellant.
Based upon nmy exam nation of the record presented in this
case, | hereby nmake the foll ow ng

FI NDI NGS OF FACT

On 18 Cctober, 1947, Appellant was acting under authority of
his License No. A-12137, as Master of the SS Pl ONEER GLEN, which
vessel was then proceeding at a speed of 15 knots enroute from
Boston to New York, in the vicinity of Fire Island Buoy. Heavy,
dense fog was encountered from m dni ght and conti nued during the
several watches throughout the day until collision occurred at 1657
with the outbound United States Arny Transport GENERAL RI CHARDSON.

The SS PI ONEER GLEN was equi pped with Rayt heon radar which had
been operating from m dni ght on 18 Cctober because of heavy fog
prevailing throughout the norning watches. At 1330 on that date,
the fog lifted and the Pl ONEER GLEN s engi nes were put on "full
ahead, " but at 1348, dense fog again set in, fog signals were
sounded, and the engi ne tel egraph was placed on "standby," although
no reduction of engine speed was ordered on the PI ONEER GLEN unti |l
1657 - when col lision occurred.

At 1605, the PIONEER GLEN was steering 270° True. At 1633,
t he course of PIONEER GLEN was altered to 265° True to give greater
cl earance to an approachi ng vessel which should pass in the fog on
t he starboard hand. At 1636, when that vessel was abeam course
was again altered to 275° True to bring another approachi ng vessel
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5° on PIONEER GLEN s port bow. At sone tine shortly thereafter,
fog signals fromthe second vessel were heard and at 1647, the
signals fromthe opposing vessel were heard close on the port bow
and the course of PIONEER GLEN was further altered to 290° True;
one mnute |later her course was altered to 300° and shortly
thereafter hard right rudder was ordered, but at 1657, the
starboard side of the USAT GENERAL RI CHARDSON collided with the
port side of PIONEER GLEN. Before com ng out of the fog, the
opposi ng vessel sounded two signals of two blasts each, which
Appel | ant answered with an alarmsignal. At about the instant of
collision, an order was given to stop the engi nes of the Pl ONEER
GLEN.

Beyond appearing on the radarscope of the PIONEER GLEN, the
position of the second opposing vessel which was soundi ng fog
signals was not ascertained visually until it enmerged fromthe fog
and collision was inevitable. Fromthe return appearing on the
radarscope of the PIONEER GLEN, it was known the opposing vessel
was al so equi pped with radar and it was assuned that vessel would
t ake avoi ding neasures simlar to those enpl oyed by the Pl ONEER
GLEN.

Careful watch was naintai ned by the PI ONEER GLEN on the
positi on and advance of the opposing vessel; and it was realized
that the bearing did not change materially. Appellant had no
i nformation respecting the intention of the navigators on the
opposi ng vessel (such as crossing the PIONEER GLEN s bow i n cl ose
proximty, which would nmake the collision inevitable), but other
than altering course, he took no preventive action to nore
certainly learn how the other vessel would pass. Wen the
transport appeared to start across the PIONEER GLEN s bow t he
vessels were too close to avoid collision.

OPI NI ON

Each point presented by this appeal has been carefully
consi dered; and the opinion of the Exam ner, in support of his
order, has been reviewed.

Points 2, 3 and 4 are without nerit in the light of Federal

Comuni cations Conm ssion v. Pottsville Broadcasting Co., 309
U S 134, 142, 143, wherein the Suprene Court discusses the
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di fference between ordinary judicial proceedings and adm nistrative
pr oceedi ngs.

The contention that Appellant violated no |aw or regulation is
clearly indifferent to the | anguage of the very rule (Article 16,
| nternational Rules) which Appellant urges applies to the
situation. See also Article 16 of the Inland Rules. Full speed in
fog is not "noderate" speed as required by the Rule; and while
Appel | ant coul d di scern, by radar, the "position" of the
Rl CHARDSON, he coul d not see the physical formof that vessel, nor
could he determ ne what action would be taken there to avoid
col |'i sion.

In view of the relatively m nor danmage which resulted from
this collision, it seens quite evident that any tinely reduction in
the speed of the PI ONEER GLEN woul d have afforded nore tinme which
Appel | ant coul d use for actual avoidance of collision when the

vessel s cane in sight of each other. The Chattahoochie, 173
U S., 541, 548.

It is urged that Appellant should not be held to any
responsibility for this collision because his vessel was equi pped
with radar, which supplied all the informati on he needed to fix the
position of the opposing vessel; that it is unjust to expect a
shi pmaster i ndependently to reach a conclusion respecting the
proper interpretation of Article 16, "when the greatest mnds in
the field of navigation have but recently expressed any form of an
of ficial opinion."

Appel l ant's training and experience as a shi pmaster presumably
made hi mwell -versed in the accepted interpretations of the Rules
of the Road - both International and Inland. Nothing has conme to
ny attention indicating that the advent of radar has nmade necessary
a change in the long-standing Rules; and | perceive no good reason
for permtting a vessel equipped with radar to ignore the rules
requiring "noderate" speed in fog. Until the Rules are officially
changed, the Coast Guard will follow the interpretations judicially
announced, - and now wel| established.

CONCLUSI ONS

The evi dence supports the charge and specifications; there
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are, however, circunstances present in this case which warrant the
fol |l ow ng

ORDER

The Order of the Exam ner dated 12 August, 1949, is MODI FI ED
to provide that Master's License No. A-12137 issued to Max A
Rancod be and the sane is suspended for a period of three nonths.
Thi s suspension shall not be effective provided no of fense under
R S. 4450 (46 U.S.C. 239) as anended, is proved agai nst Appel | ant
for acts commtted wthin eight nonths follow ng 12 August, 1949.
As so nodified, said Order is AFFI RVED.

MERLI N O NEI LL
Vice Admral, U S. Coast Cuard
Conmandant

Dated at Washington, D. C, this 4th day of January, 1950.

sxxx*  END OF DECISION NO 382 ****x

Top
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