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| ssued to: DANEL S. ELDRI DGE
Certificate of Service No. C 50641
| ssued to: JUAN E. GUERRA
Merchant Mariner's Docunent No. Z-595309
| ssued to: HASSAN ALL | SMAI L
Certificate of Service No. E-493939
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| ssued to: DORl S SWADER
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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1 on behal f of twenty-three nerchant nmariners who were
menbers of the crew of the American SS FLYI NG ARROWN during the
nont h of January, 1949, when the sailing of said vessel was del ayed
on two separate occasions due to difficulties with the crew. Upon
the return of the FLYING ARROWto this country, these nmen were
brought before a United States Coast Guard Exam ner at New York
City for hearing on charges of "m sconduct" based upon
specifications arising fromthe two incidents referred to above.
Since the charge and specifications were identical in each case, it
was stipulated by all parties concerned that a joint hearing would
be held for the purpose of trial and that a separate order would be
entered in each case. The hearing extended over a period from 25
March, 1949 to 10 June, 1949.

The original specifications supporting the charge of
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“m sconduct" alleged in substance that each man while serving in
his respective capacity on board the FLYI NG ARRON under the
authority of his duly issued nerchant mariner's docunent or
certificate of service, did, on or about 6 January, 1949, at
Mani l a, Philippine Islands (first and second specifications), and
on or about 17 February, 1949, at Singapore, Malaya (third and
fourth specifications), cause the sailing of the FLYI NG ARRONto be
del ayed by refusing w thout reasonable cause to proceed to sea in
said vessel (first and third specifications); and by conspiring,
confederating and conbining with other nenbers of the crew to
refuse wi thout reasonable cause to proceed to sea in said vessel
(second and fourth specification).

At the hearing, counsel entered his appearance on behal f of
all twenty-three of the crew nenbers charged. After notion of
counsel to transfer the hearing to Phil adel phia had been deni ed,

t he Exam ner gave a full explanation of the nature of the

proceedi ngs, the rights to which the Appellants were entitled and
t he possi bl e consequences of the hearing. Counsel for Appellants
t hen wai ved the reading of the specifications to each person
charged by stipulating that their pleas would be "not guilty” to
each of the specifications. Counsel noved to dismss the
specifications due to |ack of specificity. After argunment on this
poi nt, the Exam ner reserved decision on the notion.

Ther eupon, the Investigating Oficer nade his opening
statenent in which he stated his intention to show that the
twenty-three crew nenbers were not justified in refusing to sai
until their demands were net and certain nenbers of the crew
renoved fromthe FLYI NG ARROW Appel l ants' counsel waived the
right to nake an opening statenent at this tine.

A notion by the Investigating Oficer to change the date in
the third and fourth specifications was denied by the Exam ner
since this would be a change in substance which is not permtted
under 46 C.F.R 137.09-5(c). The third and fourth specifications
were then dism ssed wthout prejudice. Over objection by counsel
two new specifications replacing the third and fourth
specifications were served on Appellants. Since the only
di fference between the new specifications and the original third
and fourth specifications was a change in the date of the all eged
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of fenses from 17 February, 1949, to 17 January, 1949, the
proceedi ngs on the two sets of specifications were consoli dated.

Counsel objected to the service of the new specifications on
Appel l ants while they were attending a hearing under judici al
process and the imedi ate consolidation of the proceedi ngs was
objected to on the ground that the persons charged shoul d be given
a reasonabl e opportunity to prepare their defense in accordance
with 46 C F. R 137.05-15. The Exam ner permtted the
consolidation, effective as of the day followi ng the date of the
service of the new specifications, stating that such action did not
seemto prejudice Appellants' cause in any nanner because the
guestions of fact and | aw presented in the two sets of
specifications are closely related. He also nentioned the
necessity to expedite matters since it woul d probably be inpossible
to take the testinony of some witnesses in open hearing at a |ater
date. The Exam ner added that he would entertain any notion by
counsel to allow himto prepare his defense if counsel so noved at
t he conclusion of the Investigating Oficer's case.

When the hearing reconvened on the foll ow ng day, the
| nvestigating Oficer supplenented his opening statenent to provide
for the two new specifications. Counsel waived the reading of the
specifications and all formalities in connection with the service
of the specifications except the question as to the legality of the
service on Appellants. A plea of "not guilty" was then entered by
counsel, on behalf of the seanen, to each of the specifications.

Follow ng this, eight nenbers of the crew and the Master of
the FLYING ARRONtestified as the Investigating Oficer's
W tnesses. At the conclusion of this testinony, the Exam ner
admtted in evidence a Consul ar Report fromthe American Enbassy at
Mani l a, Philippines, and a simlar report of the American Consul ate
General at Singapore. Both of these reports included explanatory
encl osures which were received in evidence as part of the Consul ar
Reports. Counsel objected to the adm ssion of these reports and
subm tted a nmenorandumin support of his contentions. The
| nvestigating Oficer then rested his case in chief.

Counsel renewed his notion to dism ss the charges upon the
ground that the charges are too vague and indefinite.
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Counsel also noved to dism ss due to the failure of proof that
Appel l ants refused to proceed to sea and the | ack of evidence to
prove that any such refusal was w thout reasonabl e cause.

Menmor andum briefs, followed by oral argunent on these three points,
were submtted by counsel and the Investigating Oficer. The

Exam ner denied all three notions to dismss ruling that the
specifications sufficiently infornmed the persons charged of the
nature of the alleged offenses thus giving thema fair opportunity
to prepare their defense, that there was substantial evidence of a
refusal to proceed to sea whether or not there was a refusal to
obey a specific order to this effect; and that the Investigating
O ficer had sustained the rebuttable burden of proving that the
refusal to proceed to sea was w t hout reasonabl e cause.

Counsel then nmade his opening statenment stating that facts
woul d be set forth which proved the crew had reasonabl e grounds for
apprehensi on about their safety so long as the Second Assi stant
Engi neer remai ned on board the FLYI NG ARRON and that when the
Mani | a Consul renoved the Second Assistant Engineer fromthe FLYING
ARROWNin the best interest of the vessel and the crew, the
Appel l ants were later justified in acting on their belief that the
Second Assi stant Engi neer constituted a nenace to the crew.

I n defense, counsel offered in evidence the testinony of
twel ve nenbers of the crew of the FLYI NG ARROW During the
testinony of his second wi tness, counsel noved to strike any
testinony relative to the all eged offenses since there were no
entries of the incidents in question in the ship's | og book as
provided for by 46 U S.C. 702. The Exam ner denied the notion
because he did not feel there had been any infringenent of the
statutory purpose which was to prevent trunped up charges from
bei ng brought at the end of a voyage.

During the course of the hearing, a total of twelve w tnesses
were called by each party and attenpts were nade by both the
| nvestigating O ficer and counsel for Appellants to inpeach the
testinony of opposing wtnesses by the use of statenents nmade by
the witnesses during the pre-hearing investigation by the
| nvestigating OOficer. The twelve w tnesses produced by counsel
were all persons charged herein. A considerabl e anount of
docunentary evidence was introduced by counsel for the seanen and
the I nvestigating Oficer. Nunmerous objections to the
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adm ssibility of such docunents were overrul ed by the Exam ner.

After the parties had conpleted their closing argunents, it
was agreed that no proposed findings or conclusions would be
submtted to the Exam ner.

On 25 May, 1949, the Exam ner found the two specifications
pertaining to the Manila incident "not proved" and read his
deci sion in that case.

He then rendered his decision on the charge and two specifications
relating to the activities of the crew at Singapore on 17 January,
1949. The charge and both specifications having been found
“proved" as to all twenty-three Appellants, the Exam ner ordered
all the docunents of twenty of the seanen suspended for a period of
four nonths on twelve nonths' probation from 25 My, 1949. Because
of their prior disciplinary records, the docunents of Beynon,

Del gado and El dri dge were suspended outright for two nonths plus
two nont hs' suspension on twelve nonths' probation.

The hearing was reconvened on 10 June, 1949, for the purpose
of delivering to counsel copies of the decisions for each of the
persons charged. The Exam ner stated that the original decision in
each case had been sent by registered mail to the persons charged.

Based upon a careful study of the Record including nuch
confused and conflicting testinony and the di sputed docunentary
evidence, | have arrived at the follow ng findings which seemto be
establ i shed despite considerable doubt as to the status of many of
t he surroundi ng circunstances.

FI NDI NGS OF FACT

On a foreign voyage commenci ng i n Septenber, 1948, and
termnating in April, 1949, each Appellant was serving as a nenber
of the crew of the Anerican SS FLYI NG ARROW and acti ng under
authority of his above descri bed nerchant mariner's docunent or
certificate of service.

On or about 1 January, 1949, while the FLYI NG ARROW was at
Hongkong, China, nenbers of the crew held a neeting aboard the ship
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as a result of which they made a protest to the American Consul at
Hongkong about the conduct of Second Assistant Engi neer Jean A.
Brown and other officers aboard the vessel. The Consul advised the
crewto put their conplaints in witing and submt themto the
Consul at Manila. A list of conplaints dated 5 January, 1949, was
drawn up and signed by approximtely half of the nenbers of the
crew but it was not presented by the crew to the Anerican Consul at
Mani | a or el sewhere.

On 5 January, the FLYI NG ARROW arrived at Manila and renai ned
there until 7 January. Her estimated tinme of departure was 2400 on
6 January and notice was posted stating that shore | eave woul d
expire at 2300 on that date. None of the crew nenbers attenpted to
see the Consul on either 5 or 6 January.

At approximately 1800 on 6 January, the ship's union
del egat ed, David Beynon, and another nenber of the engi neering
departnment of the ship, Angel Pastor, engaged in a fight aboard the
FLYI NG ARROW The participants were taken to the police station
for an investigation of the fight.

About twenty of the persons charged herein appeared at the police
station as w tnesses against Pastor. Later, the Master of the

FLYI NG ARROW and Second Assi stant Engi neer Brown arrived at the
police station. Brown vehenently defended Pastor and threateningly
offered to fight the other nenbers of the crew. The persons
charged who were present then refused to return to the ship with
Brown and Pastor aboard and they obtained the consent of the Master
to take the matter to the Manila Consul. The Master of the FLYING
ARROW Captain Luker, had agreed to this course of action after he
had failed, in his capacity as Master of the ship, to control the
situation. The evidence throughout the record concl usively
establishes the fact that Captain Luker was unable to handl e the
crew conpetently.

After the scene at the police station had nearly becone a riot
and the crew had been ejected, Captain Luker and Johnston, a
representative of the Manila ship's agent, went to the Anmerican
Enbassy for help in getting the nmen to return aboard the vessel.
This was at 0200 on 7 January and the FLYI NG ARRONwas required to
| eave her berth by 0600 on this date to make room for anot her
vessel scheduled to arrive. It was decided by Luker and Vice
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Consul Rhoades that a conference should be held at 0800 on 7
January after the FLYI NG ARRON had been noved to the outer harbor.
But since Appellants still refused to go aboard until Brown and
Past or were renoved, M. Rhoades was awakened again at 0400 for a
conference with the Master, the ship's agent and the ship's union
del egates. All of the Appellants, except the two wonen, Biquely
and Swader, who had gone to a hotel for the night, waited outside
of the Enbassy for the Consul's decision. It was reported to Vice
Consul Rhoades that Brown had abused and threatened nenbers of the
crew and that they considered Brown and Pastor to be a nenace to
the crew s safety. At this tinme, Brown and Pastor were both aboard
t he FLYI NG ARROW

After due consideration and in order to expedite the clearing
of the berth where the ship was noored, Vice Consul Rhoades
addressed a letter to Captain Luker stating that the two nen should
be renoved "in the best interest of the vessel and its crew." The
men and two wonmen crew nenbers then returned to the ship and she
got underway to an anchorage berth before 0600 on 7 January, 1949.
Brown and Pastor were still on board.

When Brown and Pastor refused to conply with the renoval
order, another conference was arranged with the Consul to be
attended by Captain Luker and another ship's agent, M. Pepperell,
but it was agreed not to discuss the matter further with the crew.
The ship's agent, Johnston, renained on the ship and obtained
statenments fromthe crew concerning the actions of Brown and
Past or .

At the conference, it was decided that Pepperell should return to
the vessel with Captain Luker and renove the two nen, under the
authority granted in Vice Consul Rhoades' letter, if the statenents
t aken by Johnston were sufficiently strong to warrant the renoval.

Pepperell went aboard the FLYI NG ARROW and was introduced by
Captain Luker to the ship's delegates as "the man fromthe Consul's
office" and to Brown as "the Anmerican Consul." Having exam ned the
statenents, Pepperell ordered the police to renove the two nen from
the ship. This was acconplished at about 1400 on 7 January and the
FLYI NG ARROW departed from Manila at approximately 1530 on this
sane date after a delay of 14 hours from 0130 on 7 January, 1949,
at which tinme the vessel had been ready for sea.
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The statenents made by the crew to Johnston did not portrayed
Brown or Pastor as such brutal nmen that their presence on board
woul d make the FLYI NG ARROW an unseaworthy vessel. The conplaints
were not of a serious enough nature to justify renoval of the two
men. Al though there had been several threats made of serious
bodily harm none of the nenbers of the crew had ever been
appreciably physically injured by Brown or Pastor. Neverthel ess,
Pepperell's action gave the outward appearance that he consi dered
the statenents sufficient to exercise the authority granted to him
by the Anmerican Consul and enforceable by the letter witten by the
Vi ce Consul.

At about 0830, on 8 January, 1949, Pepperell again represented
hinself to Brown as the Anerican Consul and instructed Brown to
proceed to the agent's office to get a plane ticket for Singapore.
Brown did this but he was del ayed a few days in getting his plane
reservations.

On 10 January, 1949, Pepperell informed the American Consul at
Mani |l a that word had been received from Captai n Luker that he
anticipated serious trouble at Singapore unless Brown was
reinstated in his former position when the vessel arrived at that
port. This was not the truth since no such communi cation was ever
sent by Captain Luker.

On 12 January, 1949, Pepperell again went to the Anmerican
Enbassy at Manila with a letter fromhinself addressed to Vice
Consul Rhoades. This letter suggested sending a tel egram (which
woul d "be effective in restoring obedience on the SS FLYI NG ARROW )
to Captain Luker, through the American Consul ate General at
Si ngapore, ordering the reinstatenent of Brown in accordance with
Luker's request and instructing himto turn Brown over to the U S.
Coast Guard at the first U S. port. Pepperell explained that the
| atter clause was suggested by Captain Luker to be used as a bl uff
to the ship's delegates. Again, there is no evidence of the
nmessage cl ai ned by Pepperell to have been sent by the Master.
Pepperell's letter enclosed copies of the statenents nade by the
crew agai nst Brown and Pastor.

It is not nmentioned whether these were all the statenents obtained
by Johnston and Pepperell fromthe crew of the FLYI NG ARROW on 7
January.
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As a representative of the ship's agent, Pepperell sent a
| etter dated 12 January, to Captain Luker stating that Vice Consul
Rhoades requested that Brown be reinstated in the capacity of
Second Assi stant Engineer. Pepperell inclosed in this letter a
copy of a letter he sent to the crew del egates. Pepperell stated
that he didn't want the crew to know that Luker had a copy of it.
In the latter letter, Pepperell pretended to be making a friendly
appeal to the crewto permit Brown's reinstatenent. But the main
thenme was that drastic action would be taken agai nst the del egates
if they again refused to man the vessel. The letter states: "* *
* God help the person who gets out of line. (Plain rice and dried
fish once a day is one hell of a diet.)"

On 13 January, 1949, the Manila Consul sent a telegramto the
Aneri can Consul Ceneral at Singapore stating that Captain Luker
shoul d be instructed to reinstate Brown and turn himover to the
Coast CGuard upon arrival at the first U S. port. The Consul ar
Report received in evidence does not indicate any basis for this
action other than Pepperell's false representations concerning a
nonexi stent nessage from Captain Luker. This tel egramwas received
by the American Consul General at Singapore on 14 January.

On the norning of 16 January, 1949, when the FLYI NG ARROW
arrived at Singapore, Brown approached the vessel in a | aunch and
advi sed Captain Luker that he had papers for himfromthe Anmerican
Consul at Manila, with reference to Brown's reinstatenent. Captain
Luker refused to permt Brown to cone aboard.

On the evening of 16 January, 1949, Captain Luker tel ephoned
t he Si ngapore Consul ate and apparently tal ked with the Consul
General hinself. The subject of the discussion was Brown and it
was determ ned to have a neeting at the office of the Singapore
Consul ate the next norning. Wile there is no statenent in the
record that the Singapore Consul infornmed Captain Luker at that
time of the telegramwith respect to Brown's reinstatenent, which
had been received two days earlier, it appears highly likely that,
during a conversation with respect to Brown, the Singapore Consul
mentioned the very inportant telegramwhich had been received from
the Manila Consul CGeneral with respect to Brown's reinstatenent.

At 0800 on 17 January, 1949, a sailing notice was posted on
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t he FLYI NG ARROW stating that shore | eave would expire at 2300 on
17 January, 1949, and that the estimated tine of departure was at
2400 on that date.

At sone tinme after 0800 on the norning of 17 January, the crew
menbers of the FLYI NG ARROW including the twenty-three Appellants,
proceeded to the Anerican Consul's office at Singapore.

Captai n Luker and Brown were al so present at the conference
conducted by the American Consul CGeneral. At this conference, it
was made known to those present that the Manila Consul had issued

t he order renoving Brown and Pastor fromthe ship. The Singapore
Consul stated that he had "no preci se know edge of the dispute in
Mani |l a or why the Enbassy decided M. Brown should return to his
ship." The Consul was inforned by Appellants that Brown had

t hreat ened certain nenbers of the crew with violence during the
past four nonths and that they would not return aboard with Brown
because they felt he was a danger to their safety. The Consul

i nformed the crew that the matter had been conpl etely adj udi cated
by the Enbassy at Manila and presumably the conpl aints were not
consi dered sufficient to keep Brown off the ship since the Manila
Enbassy had ordered that Brown be reinstated. The Singapore Consul
t ook the position that since nothing had occurred between Brown and
the crew since the hearing conducted by the Manila Consul, it would
be inproper to try Brown twice for the sane offense by reopening
the Manila hearings. Consequently, the Singapore Consul ordered
that Brown be reinstated in accordance with the telegramfromthe
American Consul at Manila. This conference occurred at about 1300
on 17 January, 1949. Brown attenpted to board the FLYI NG ARROW at
1400, at which tinme the guards told himthe Captain had ordered

t hat Brown be shot if he attenpted to go aboard.

The Consul ordered Appellants to return aboard the ship on a
| aunch whi ch woul d be ready at 2100 on 17 January, 1949. Captain
Luker repeated this order to the crew while they were still at the
Consul's office. This order was heard and understood by the
Appel | ants but they remai ned ashore all night and agreed to refuse
to return to the ship as long as Brown was aboard. Captain Luker,
Brown and several other nenbers of the crewreturned to the vessel
on the 2100 | aunch after waiting about an hour and a half for the
persons charged. Except for the absence of the twenty-three crew
menbers, the FLYI NG ARRON was ready for sea at 0600 on 18 January,
1949.
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The results of conferences the next day did not alter the
situation. The ship's delegates reaffirned their position. On
this date, 18 January, 1949, the Anerican Consul General issued, to
the crew and Master, copies of his letter stating that the | aw
required a formal hearing for Brown's renoval but "as a fornal
heari ng has already been held at Manila, and as it covered events
up to that nonent, and as that hearing resulted in the Consul

instructed the reinstating of M. Brown, | cannot retry the case or
reopen it, since nothing further has happened between conpl ai ni ng
crew nenbers and M. Brown to justify it." The Appellants still

refused to sail despite possible fines of $10,500 each and si x
nonths in jail for their unauthorized presence in Singapore.
Efforts to discharge the nmen were unsuccessful since the

| mm gration authorities would not permt the discharge of
twenty-three nen in Singapore.

Captai n Luker had been directed by the owners to hire nen locally
to fill the vacancies but he was not able to do this.

After having refused to permt Brown to cone aboard at
Si ngapore, Captain Luker had several tines asked the Appellants if
t hey woul d back himup in his opposition to Brown's reinstatenent.
On 19 January, 1949, long after all concerned had | earned of the
telegram fromthe Consul at Manila and after having been given
di rections by the Consul at Singapore that Brown be brought back
aboard, Captain Luker told the Appellants he wanted them to back
hi m up agai nst Brown, and requested the Appellants to give hima
| etter stating that they all stood behind himin the renoval of
Brown. The Appellants said they would, and the Captain had a
statenent typed up in the office of the ship's agent at Singapore,
and all the Appellants then signed it. This statenent reads:

"We, the crew of the FLYI NG ARRONwW || back the
Captain, A S. Luker, in any action he nay take in the
renmoval of Jean Brown, 2nd Assistant Engi neer, fromthe
vessel in the port of Singapore.™

Thereafter Captain Luker requested the Consul General to renove
Brown without prejudice. Captain Luker stated he feared there
woul d be serious trouble if Appellants were put aboard by the
police to sail with Brown. Another conference was held and
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attended by the Consul, Captain Luker, Brown and the officers of
the ship. Brown refused to voluntarily | eave the ship w thout
prejudice and the other officers refused to return to the ship if
Brown was again renoved. Finally, the officers agreed to return to
the ship without Brown on condition that the Consul would nake a
statenent against the crew reprimanding them for their conduct.

Brown had been on board continuously fromthe tine he went
aboard on 17 January until he went to see the Consul on 19 January.
During this period of tine, the Appellants were ashore.

Fol | owi ng the above understanding with the officers, the
Ameri can Consul General issued an order renoving Brown w thout
prejudice "in the interest of the welfare of the passengers and
crew." Brown then obtained his belongings and left the ship at
about 2000 on 19 January. The crew returned to the FLYI NG ARROW at
approxi mately 2200 on this sane date. The ship got underway on 20
January, 1949, at about 0200. A delay of forty-four hours had been
caused since the vessel had been ready for sea at 0600 on 18
January, 1949, awaiting the return of the crew.

The owners of the FLYI NG ARRONclaimthat these two del ays
totaling fifty-eight hours caused a loss slightly in excess of
$6, 000 based on a conputation at the rate of $2,500 per day.

Brown was repatriated at the owner's expense and arrived in
New York during the latter part of January.
He had been given a copy of the Singapore Consul Ceneral's report
before | eaving and he discussed this matter with the Coast Guard
and his attorneys several tines before the FLYING ARROVN arrived at
New York in March, 1949.

Counsel for the seanen advances five nmajor propositions as
grounds for this appeal. These points may be summari zed as
foll ows:

| . The charges were not brought in good faith. The
conpl ai nt agai nst Appel lants was originated by Brown in
col l aboration with the |Isbrandtsen Conpany. There was a
wi | ful suppression of evidence to defeat the ends of
justice when the Investigating Oficers failed to record
any statenment from Brown and ordered the reporter not to
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transcri be the statenent taken fromthe Chief Engi neer
during the course of the investigation. The Coast CGuard
was i nfluenced and dom nated by the |Isbrandtsen Conpany
t hr oughout the heari ng.

The specifications and charges are so vague and defective
that they violate the Constitutional guarantees of the
Appel l ants. The specifications are not definite enough
to inform Appellants as to the specific conduct which
constituted their refusal to proceed to sea. These
proceedi ngs are penal rather than renedial in nature and,
t herefore, the conduct sought to be punished nust be
clearly defined in order to enable presunptively innocent
men to prepare for trial.

The charges nust be dismssed as a matter of law. The

Si ngapore Consul refused to hold a hearing on the nerits
due to the msrepresentations of the |sbrandtsen
representatives. There is statutory authority (46 U.S. C
653, 656, 685) which justified the presentation of
conplaints to the Consul and which required the Consul to
conduct proceedings to examne into the cause of the
conplaints and to determne their justification.

There is no credi ble evidence in the record to support
the fact findings of the Examner. The Exam ner erred in
rejecting the Appellants' testinony and in entering upon
a presunption that Appellants were guilty until proven

I nnocent rather than requiring the Governnent to prove
Its case beyond a reasonabl e doubt. The testinony of
Capt ai n Luker and Chi ef Engi neer Behan concl usively
corroborates the testinony of the Appellants as to
Brown's brutal conduct while the credibility of testinony
whi ch was favorable to Brown was successfully i npeached.

Appel l ants did not receive a fair trial. Al of the
generally accepted rules of procedure were viol ated by
both the Investigating Oficers and the Exam ner.
Appel l ants were not allowed sufficient tine to prepare
for trial; the rules of discovery were abused by failure
to disclose statenents taken by the Investigating

O ficers; the Exam ner acted as a prosecutor rather than

file:////hgsms-lawdb/users/K nowl edgeM anagement... S%20& %20R%620305%20-%20678/380%20-%20ARNOL D.htm (14 of 18) [02/10/2011 1:54:30 PM]



Appeal No. 380 - JOHN M. ARNOLD v. US - 4 February, 1952.

as an inpartial judge with an open m nd; and the case was
i ndirectly prosecuted by the |Isbrandtsen Conpany.

APPEARANCES: Herman E. Cooper, Esg., of New York City, by
Abraham E. Freedman, Sanuel Lei gh, and Bernard
Rol ni ch, of Counsel.

OPI NI ON

In view of the disposition to be made of this case, there is
no need to discuss in detail the numerous points raised by
Appellants in this appeal. It wll suffice to observe that | do
not think there is any material nerit to the Appellants’
contentions; notably, that these proceedings were instituted by the
Coast Guard in bad faith; and that the specifications are too vague
and indefinite to permt adequate defense preparations; and that
Appel lants did not receive a fair and inpartial trial. These are
remedi al proceedi ngs which do not require proof beyond a reasonabl e
doubt nor confornmance with the niceties of wording demanded in a
crimnal indictnment.

Al t hough the two specifications pertaining to the Manila
I nci dent were dism ssed by the Exam ner, ny findings of fact have
gone into sone detail concerning events which occurred prior to the
time of the arrival of the FLYI NG ARROWN at Si ngapore because such
events have a direct bearing upon ny decision of this case.

| do not question the conclusion of the Exam ner that Brown's
conduct was not such as to inpair the proper operation of the
vessel. But | believe that certain significant findings and
concl usi ons were not given the consideration they deserved.

My appraisal of this case is that the whole difficulty stens
froma conbi nati on of weakness and i ndecision on the part of the
Master, particularly at Singapore, which gave the crew the
| npression that he was whol eheartedly with themin their objections
to Brown's reinstatenent and tended to significantly m sl ead the
crew, together with the bad faith of the owner's representatives at
Mani | a, and a sequence of msinformation to, and m sunder st andi ngs
by, the Anmerican consul ar representatives at Manila and Si ngapore.

My predecessors in the adm nistration of the | aw under which
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t hese proceedi ngs are conducted have consistently held that

nmer chant seanen under articles cannot presune to take the law in
their own hands for settlenent of their problens w thout invoking
the |l egal renedi es which Congress has provided for their protection
and relief.

Nothing in this decision is to be in any manner construed as in
conflict wwth that principle, or as holding that the conduct of

t hese Appellants confornmed to those necessary standards. However,
so strong a color of justification was created in the mnds of the
Appel l ants by certain of the occurrences herein, particularly the
actions of the Master at Singapore, the conduct of the ship's
agents at Manila, and the decision of the American Consul at
Manila, that | aminpelled to the conclusion that the charges
herein nmust be di sm ssed:

(1) The decision of the Arerican Consul at Manila, after an
I nvestigation perfornmed for himby the ship's agents,

t hat Brown should be renoved fromthe ship, gave
Appel | ants sone grounds for thinking thenselves justified
I n demandi ng Brown's renoval at Singapore;

(2) The dispatch fromthe Manila Enbassy ordering Brown's
rei nstatenent was procured by the fraud of the ship's
agents at Manila and in any event the effect of the
Mani | a epi sode woul d be to add to Appellants' feeling
that they were in the right in objecting to Brown's
conti nued presence aboard shi p;

(3) Brown's conduct was not such as to nake the ship
unseaworthy as a matter of |aw, but did involve sone
bul I yi ng which al though insufficient to justify
Appel l ants' actions, |lent color to Appellants' clai mwhen
conbi ned wth the other factors cited here,

(4) Central to these charges and specifications is the
contention that the Appellants did not abide by the
proper disciplinary standards as between Master and crew.
The record indicates that at various points the Master
hi msel f suggested and | ed the opposition by the
Appel lants to Brown's presence on board the ship. In
effect the Appellants were led to think they were right,
not only by the actions of the ship's agents and the
American Consul at Mnila, but by the actions of the
Master hinself at Singapore. Thus (a) Captain Luker
ordered viol ence against Brown, if Brown sought to cone
aboard at Singapore; (b) Luker urged the Appellants to
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back himup in opposing Brown's reinstatenent; (c) Luker
requested a statenent from Appellants to that effect; and
(d) had it typed up for themin the office of the ship's

agent at Si ngapore.

The record prepared in this case does not commend itself as an
exanpl e of propriety in the handling of proceedings of this kind.
There was undoubtedly a high tension between the w tnesses called
by the Investigating Oficers and these Appellants. It has been
t he constant hope of the Coast Guard that these proceedi ngs would
be conducted with dignity and decorumon the part of all active
participants; but those virtues were signally absent at many stages
in the course of the hearing.

CONCLUSI ON

The conduct of 2nd Assistant Engi neer Brown clearly was not
such as to render the vessel unseaworthy nor was it such as to
justify Appellants in their refusal to sail from Singapore with
Brown aboard. This decision is not to be construed as condonati on
of the action of the Appellants for they were the prinme novers in
a wongful course of conduct.

However, the antecedent and surroundi ng circunstances,
I ncl udi ng the fraudul ent conduct of the ship-owner's representative
at Manila, the original decision of the Anerican Consul at Manil a,
and particularly the actions of the Master at Singapore in |eading
t he opposition to Brown's reinstatenent by threatening Brown with
vi ol ence and by soliciting Appellants' support after the Consul at
Si ngapore had directed Brown's reinstatenent, were such as to
create a color of justification for the Appellants' conduct which
requires the dism ssal of these charges. Wthout such ant ecedent
and surroundi ng circunstances, | would unhesitatingly affirmthe
Exam ner's order.

ORDER

The orders of the Exam ner dated 25 March, 1949, are SET
ASI DE, VACATED and REVERSED.

MERLI N C. NEILL
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Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 4th day of February, 1952.
*x*x* END OF DECI SION NO. 380 ****x*
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