Appeal No. 375 - WAN CHI CHUN v. US - 15 September, 1949.

In the Matter of Certificate of Service No. E-513668
| ssued to: WAN CH CHUN

DECI SI ON and FI NAL ORDER OF THE COMIVANDANT
UNI TED STATES COAST GUARD

375
WAN CH CHUN

Thi s appeal cones before ne by virtue of Title 46 United
States Code 239 (g) and Title 46 Code of Federal Reqgul ations
137.11-1.

Appel l ant was originally charged by the United States Coast
Guard on 12 July, 1948, and no hearing was held, at that tine, due
to the fact that Exam ners were not available. The hearing was
commenced in January, 1949. After several delays and adjournnents,
Appel | ant obtai ned the services of his present counsel who is an
attorney. Appellant's counsel objected to the manner in which the
of fense was set forth in the specification and the Exam ner found
the specification fatally defective on the technical ground that it
did not allege the possession of narcotics to be unlawful or
contrary to law. Therefore, the Exam ner dism ssed the charge
wi t hout prejudice and Appel |l ant was served, on 27 May, 1949, wth
the corrected specification on which this proceeding is based. At
the tinme of service, it was stipulated by Appellant's counsel that
jurisdiction had been properly established by the service of the
new charge and specification.

On 2 June, 1949, Appellant appeared before an Exam ner of the
United States Coast Guard at New York City to answer the charge of
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“m sconduct" supported by the latter specification which alleges
that while Appellant was serving as a utilityman on board the
American SS FRANCI S E. WARREN, under authority of Certificate of
Service No. E-513668 on or about 24 March, 1948, he possessed,
conceal ed and facilitated "the conceal nent of a quantity of
narcotics, to wt: 2 3/4 ounces of crude opium know ng the opium
to have been illegally inported into the United States. (21
USC, Sec. 174)."

At the hearing, Appellant was duly informed as to the nature
of the proceedings, the rights to which he was entitled and the
possi bl e outcones of the hearing. Appellant was represented by
counsel of his own choice and a plea of "not guilty"” to the
specification and charge was originally entered. A notion by
counsel for dism ssal of the specification was denied after the
| nvestigating Oficer had introduced in evidence a copy of the
j udgnment of conviction by a Federal court; and Appellant's plea was
changed to "guilty" on advice of counsel.

After Appellant had presented mtigating circunstances of the

of fense and both parties had been given an opportunity to submt
proposed findings and concl usi ons, the Exam ner found the
specification and the charge "proved by plea" and, thereupon, he
entered an order revoking Certificate of Service E-513668 and all
other valid |icenses, certificates and docunents issued to
Appel l ant by the United States Coast CGuard or its predecessor

aut hority.

A copy of the Exam ner's order and decision dated 7 June,
1949, was delivered to Appellant.

It 1s contended on appeal that although Appell ant pl eaded
"guilty" to the specification, the facts introduced in the course
of the hearing indicate clearly that the further enpl oynent of the
Appel | ant aboard Anerican vessels would not be contrary to the best
interests of the United States Governnent; and that the entire
matter taken in proper perspective indicates that Appellant has
al ready been penalized sufficiently to warrant the return of his
docunents and his reenploynent. Hence, it is urged, the present
order is unjust, unfair and unwarranted in view of all the facts in
t he case.
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Appel l ant testified under oath that he has been serving for
seventeen years on Anerican, British and Panamani an shi ps, and that
he was torpedoed three tinmes during the war. There is no record of
any prior disciplinary action having been taken agai nst Appell ant
by the United States Coast Guard.

FI NDI NGS OF FACT

On or about 24 March, 1948, Appellant was serving as a nenber
of the crewin the capacity of utilityman on board the Anerican SS
FRANCI S E. WARREN, under authority of Certificate of Service no.
E-513668, while that ship was in the vicinity of Staten |Island, New
York, within the Eastern District of New York. The ship had just
conpleted a foreign voyage. On this date, Appellant was
apprehended during a routine search of the ship and it was
di scovered that he had 2 3/4 ounces of crude opiumin his
possession. The opiumwas found in Appellant's trouser pocket
wr apped i n paper.

He was indicted by the Gand Jury of the United States
District Court for the Eastern District of New York. The wording
of the indictnent is precisely the sane as that of the
specification contained in this record. On 18 June, 1948,
Appel | ant pl eaded "guilty"” to the offense, before the Federal
court, and received a probationary suspended sentence of one year
and one day.

Appel l ant testified that he had obtained the opiumin Cuba
about a nonth before the SS FRANCIS E. WARREN returned to New York.
He had a pain in his chest and paid a doctor five dollars for this
"medicine". It was in powder formand wapped in paper. He took
It once on the day it was purchased; but since it did not agree
with him he put it in a drawer and did not use it again. The ship
sailed from Cuba to Hanmburg. Appellant was ashore at Hanburg but
did not consult a doctor. Wen the ship returned to New York from
Hanmbur g, Appel | ant was apprehended. Appellant contends he did not
know t hat the "nedicine" was opi um and he had retai ned possessi on
of it only for the purpose of having it analyzed in order to find
out what he had paid so nuch noney for.

OPI NI ON

file:////hgsms-lawdb/users/K nowl edgeM anagementD...ns/ S%208& %20R%20305%20-%20678/375%20-%20CHUN.htm (3 of 6) [02/10/2011 1:54:19 PM]



Appeal No. 375 - WAN CHI CHUN v. US - 15 September, 1949.

Appel | ant contends the order of revocation is unfair and
unj ust because the violation of such a technical statute as 21
U S C 174 is not necessarily "m sconduct"; the facts introduced at
the hearing indicate that the presence of Appellant on Anerican
vessel s woul d not have any adverse effects; Appellant has been
sufficiently penalized by the Federal court; and Appellant's |ong
and satisfactory service at sea should be taken into consideration.

I n answer to Appellant's argunent that possession of opiumin
violation of statute is not necessarily "m sconduct", it is
appropriate to use his counsel's own words:

"However, the real point at issue in this, is the conduct
of the accused as a whole such as woul d make him

| nconpetent to carry on his enploynent or would it
endanger other persons if he were permtted to resune his
enpl oynent . " (R 11).

The gist of the matter is that "possession of narcotics aboard
vessels is extrenely dangerous to the safety and welfare of the
entire crew and vessel." (R 14). | conpletely agree with this
statenent of the Exam ner. The offense of possessing narcotics on
board vessels nust be considered in the |light of the possible
di sastrous consequences attending participation in drug and
narcotic traffic and not in view of the results attending
possession of it in sone isolated cases. A statutory duty is
| nposed upon the Coast Guard to preserve discipline and thereby to
protect Anmerican crews and ships agai nst threatened or potential
danger as well as against the recurrence of actual loss of life,
personal injury and ot her danage whi ch has al ready been done.
Cbviously, in order to properly performits duty in this respect,
the Coast Guard nust elimnate all known risks before the
t hr eat ened harm becones an actuality. And the danger is so great,
In the case of narcotics, that the Coast Guard has consistently
adopted a policy of revocation as soon as the offender's activities
are disclosed. This is true whether or not there is any evidence
to indicate that the person charged is an addict.

Appel | ant argues that the testinony of Appellant should be
gi ven persuasive influence so as to noderate the order inposed. The
Appel l ant testified that he did not know he had purchased opi um and
that he is not a user of narcotics. These statenents were not
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contradi cted by any other testinony but the fact renains that
Appel | ant pl eaded "guilty" in the Federal court to know ngly
possessi ng and concealing opium In view of the conclusiveness in
this proceeding of a judgnent of conviction by a Federal court (46
C.F.R 137.15-5) and the seriousness of the act commtted, the
Appel lant's testinony is not sufficient to overcone the
significance of the Federal court record so as to justify a

nodi fication of the order. |In addition, the Exam ner's opinion
points out two specific weaknesses in Appellant's claimthat he had
no know edge that the "nedicine" was opium

There is no nerit in Appellant's contention that Appellant has
al ready been sufficiently penalized. First, there was no sentence
actually inposed since the sentence was suspended and Appel | ant
pl aced on probation for one year; secondly, the purpose of this
proceeding is not to inpose a penalty against Appellant or his
property. It is directed solely against his privilege to retain
and use the nmerchant marine certificate of service and any ot her
docunents or licenses held by him

Appel  ant' s good conduct, |ong service at sea, and his war
experi ences have been given due consideration but the gravity of
t he of fense overshadows any effectiveness they m ght otherw se have
had. Furthernore, it nust be renenbered that this is not a
crimnal action to penalize Appellant for his actions but it is a
renedi al proceeding to protect others fromthe probable evil
consequences of simlar recurrent offenses by the Appellant. Since
the objective is not to punish Appellant, his clear record in the
past does not offset the seriousness of his present offense upon
whi ch the order inposed in this proceeding is based.

CONCLUSI ON and ORDER

| have observed the Exam ner's Order is nade effective agai nst
Certificate of Service E-515663. This is clearly a clerical error.

The order of the Exam ner dated 2 June, 1949, is corrected by
changing "Certificate of Service E-515663" to read "Certificate of
Service No. E-513668". As so corrected, the order should be, and
It I's, AFFIRMED.

J. F. FARLEY
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Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C., this 15th day of Sept, 1949.

**xx* END OF DECI SION NO. 375 ****x

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...ns/ S%20& %20R%20305%20-%20678/375%20-%20CHUN.htm (6 of 6) [02/10/2011 1:54:19 PM]



	Local Disk
	Appeal No. 375 - WAN CHI CHUN v. US - 15 September, 1949.


