Appeal No. 373 - DIEGO CASTILLO GARCIA v. US - 20 September, 1949.

In the Matter of Certificate of Service No. E-308980
| ssued to: DI EGO CASTI LLO GARCI A

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

373
DI EGO CASTI LLO GARCI A

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 14 January, 1949, an Exam ner of the United States Coast
Guard at New York, New York, entered an order revoking Appellant's
certificate of service upon finding himguilty of "m sconduct",
supported by a specification alleging possession of narcotics
contrary to law, while enployed as a nessnman aboard the Anerican SS
CAPE ANN on 3 June, 1947, in the port of New York City. An appeal
was taken fromthis order and on 11 April, 1949, | renmanded the
case for further proceedings in support of Appellant's contentions
that he had not been afforded full opportunity to secure counsel
and that all of the legal inplications of a plea of guilty had not
been fully explained to him

On 6 July, 1949, pursuant to ny order of 11 April, 1949,
Appel | ant appeared before an Exami ner of the United States Coast
Quard at San Francisco, California, to answer the charge of
“m sconduct" supported by a specification alleging that while
Appel | ant was serving as a nessman on board the Anerican SS CAPE
ANN, under authority of Certificate of Service No. E-308980, he
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unlawful Iy acquired, on or about 3 June, 1947, a quantity of
marijuana w thout having paid the transfer tax, while said vessel
was in the port of New YorKk.

At this latter hearing, Appellant was fully infornmed as to the
nat ure of the proceedings and all the rights to which he was
entitled. Appellant was represented by counsel of his own choice
and a plea of "not guilty"” to the charge and specification was
entered. The Investigating Oficer introduced in evidence the
Federal court judgnent of conviction which was based on the sane
acts of Appellant as in this proceeding. Appellant testified under
oath in his own behalf and al so obtained the testinony of a United
States Probation Oficer. After both parties had been given an
opportunity to make cl osing argunents and submt proposed findings
and concl usions, the Exam ner found the specification and the
charge "proved", and he entered an order revoking Certificate of
Servi ce No. E-308980.

In the appeal submtted by counsel on behalf of Appellant, it
I's urged that the ends of justice would be best served by di sm ssal
of the offense charged since Appellant's conduct has been exenpl ary
during the entire two years' probationary period which was inposed
as a result of the Federal judgnent of conviction nentioned above.
It is further stated that the record shows that Appellant is not a
user nor a trafficker in narcotics; that this offense is based on
an isolated incident; and, therefore, Appellant's presence on
Anerican vessels would not be a hazard to the maritine service.

Appel l ant testified that he has been going to sea since 1942.
There is no record of any previous disciplinary action having been
t aken agai nst Appellant by the United States Coast Cuard.

FI NDI NGS OF FACT

On or about 3 June, 1947, Appellant was serving as a nenber of
the crewin the capacity of nmessman on board the Anerican SS CAPE
ANN, under authority of Certificate of Service No. E-308980, while
said ship was in the port of New York Cty. On this date,
Appel | ant was searched and found to have in his possession
approxi mately 422 grains of marijuana. It was ascertained that
Appel l ant had not paid the transfer tax required to be paid by
transferees of marijuana.
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After indictnment based on the above facts, Appellant pleaded
"guilty" and was convicted in the District Court of the United
States for the Southern District of New York. Sentence was
suspended and Appel | ant was placed on probation for a period of two
years. This probationary period conmenced on 7 June, 1947, and has
now been satisfactorily conpl et ed.

Appel l ant testified that while the ship was in Panama, a
stevedore gave him"two rolls" which the stevedore referred to as
a "refer". Appellant did not pay anything for it but put it in his
suitcase and "forgot" about it until he was apprehended in New
Yor k.

OPI NI ON

The defects of the hearing on 14 January, 1949, which led ne
to remand this case for further proceedi ngs because of the failure
to afford Appell ant adequate opportunity to exercise his right to
secure counsel and the neglect to informhimof the significance of
a plea of "guilty", have been conpletely renedi ed by the hearing
conducted on 6 July, 1949, on which the present appeal is based.
At the latter hearing, Appellant was represented by an attorney and
he entered a plea of "not guilty" to the offense charged. Under
t hese circunstances, the case may now be considered on its nerits.

The strong position which the Coast Guard takes agai nst
permtting any seanman to sail on Anmerican nerchant vessels after he
has been di scovered to be associated with narcotics in any nmanner,
was not anplified in ny prior decision concerning this case because
of the fact that the case was remanded on procedural ground. As
has been repeatedly stated in many other sim/lar cases, the policy
of revocation has been consistently adhered to in order to fully
conply with the statutory mandate which nmakes it the duty of the
Coast Guard to protect Anerican crews and ships from any danger
caused by the abuse of privil eges extended by the Coast Guard. And
t he i ssuance of docunents, licenses and certificates of service,
which permit nen to sail on Anerican nerchant vessels, is a
privilege and not a right, regulated by the Coast QGuard.
Consequently, it is the duty of the Coast Guard to revoke
Appel lant's certificate of service because of the seriousness of
t he of fense invol ved.
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This is not to penalize or punish Appellant for his past
actions but to protect others fromthe danger which would result
froma repetition of the offense. Hence, the risk of a recurrence
cannot be entertained even though Appellant has satisfactorily
conpl eted his court probation and is not an addict.

As the Exam ner stated in his decision, the judgnent of the
United States District Court is res judicata of the issues decided
by that judgnment. And since the sane acts charged therein formthe
basis of the offense charged in this proceeding, the Federal court
j udgnent of conviction is conclusive in this proceedi ng and
Appel | ant nust be found "guilty" (46 Code of Federal Regul ations
137. 15-5).

CONCLUSI ON

Since it is the well-established policy of the Coast CGuard to
exercise its power of revocation when a nerchant seaman is found to
have in his possession unlawfully any anount of marijuana, the
order of the Exam ner nust be sustai ned.

ORDER

The order of the Exam ner dated 6 July, 1949, should be, and
it is, AFFI RVED.

J. F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 20th day of Sept, 1949.
***x* END OF DECI SION NO 373 **x*x
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