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In the Matter of Certificate of Service No. E-76199
| ssued to: THOVAS GROVES

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

361
THOVAS GROVES

In the Matter of
Certificate of Service No. E-76199
| ssued to: THOVAS GROVES
Certificate of Service No. E-543797
| ssued to: MORDECI A LOVE

Thi s appeal cones before ne in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 15, 16 and 30 March, 1949, Appellants appeared before an
Exam ner of the United States Coast Guard at New York City to
answer charges of "m sconduct" supported by identical
specifications alleging that while Appellants were serving as bed
room porters on board the Anerican SS MARI NE CARP, under authority
of Certificates of Service Nos. E-76199 and E-543797, respectively,
they did, on or about 27 July, 1947, while the ship was at Piraeus,
G eece:

"First Specification: * * * willfully and w t hout
authority destroy certain property of one George
St ef anondakis, to wit, furniture and w ndow panes.
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Second Specification: * * * assault and batter with
consequent injury, one George Benetatos. Third
Specification: * * * Maltreat certain state enpl oyees
and civil servants of the G eek Governnent, nanely, Emm
Houl akis, police officer; Al ex. Kassafis, policeman;

Sot eri os Pol ychronopoul os, port guard; and Antoni os

Dam s, port guard, while they were in the execution of
their official duties. Fourth Specification: * * * fail
to join SS MARI NE CARP at Piraeus, G eece."

At the hearing, Appellants were represented by counsel who
agreed that it should be a joint hearing on which a separate
decision, with respect to the certificate of each Appellant, woul d
be based. Appellants were duly inforned as to the nature of the
proceedi ngs, the rights to which they were entitled and the
possi bl e outconmes of the hearing. After the specifications had
been read to Appellants, each of the latter pleaded "not guilty" to
all of the specifications and the charge.

Foll ow ng the Investigating Oficer's opening statenent,
Appel I ants' counsel delivered an opening statenent which cul m nated
wth a notion to dism ss the charges on the ground that
jurisdiction had not been properly established since the incidents
alleged in the specifications had occurred while Appellants were
ashore on | eave and not aboard the ship. Hence, counsel contended
that the Appellants were not acting under authority of their
certificates at the tinme of the alleged offenses and R S. 4450, as
anended, was not intended to apply to such cases as this because
the alleged acts had no relation to safety or discipline at sea.
Counsel argued that this assunption of jurisdiction is not
anal ogous to a seaman's right to qualify for nmaintenance and cure
whil e on shore | eave since the latter right is based on the public
policy to encourage nen to go to sea by protecting them agai nst
being | eft stranded and penniless far from hone.

After protracted discussion of the jurisdictional question, as
well the propriety of this proceeding in view of Coast Guard
policy, the Exam ner denied the notion although he rejected the
conparison with the mai ntenance and cure theory as being a
defective argunent. He upheld the jurisdiction on the ground that
a nenber of the crewis permtted to go ashore in foreign countries
by virtue of his license or certificate and to that extent he
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continues to act in the service of the ship under authority of his
| icense or certificate.

The I nvestigating Oficer offered in evidence a copy of an
entry in the official Log Book of the MARI NE CARP. Counsel
objected to this on the grounds that it was hearsay, it did not
conply with the statutory requirenents of 46 United States Code
702, and it was not adm ssible under 28 United States Code 1732
(fornmerly 28 U . S.C. 695) as an entry nmade in the regul ar course of
busi ness. The Exam ner overrul ed counsel's objection and received
it in evidence as a record nade in the regular course of business.

The Investigating Oficer then offered in evidence, as a
consular report, a certified copy of an Qperations Menorandum of
t he American Enbassy at At hens, dated January 22, 1948, and
encl osures which included a record of the Greek court conviction of
Appel l ants. Counsel objected to this evidence stating that it was
not an official consular docunent within the neaning of 28 United
States Code 1740 (fornmerly 28 U S.C. 677) because the consul had no
personal cogni zance of its contents. He al so objected because it
was hearsay and Appel |l ants had not been given an opportunity to
Cross-exam ne the prosecutions wtnesses appearing at the trial in
G eece. After hearing counsel's argunent that the report was not
adm ssi bl e because it was not based on a personal investigation
conducted by the consul but is a nass of docunents nade by others
and nerely gathered together by the Departnent of State, the
Exam ner overrul ed the objection and admtted the report as an
of ficial consular docunent in accordance with 28 United States Code
1740.

After the Investigating Oficer had rested his case, counsel
noved to dism ss the charge and specifications on the grounds that
no conpetent evidence had been produced; the Coast Guard had no
jurisdiction in the matter; the proceeding was not in accord with
Coast Guard policy; the consular report is nerely proof of
violation of Geek law, and there is no evidence that Appellants
were notified as to the tinme when shore | eave was to expire. The
Exam ner denied all of the notions to dismss. He ruled that the
evi dence established a prima facie case, that jurisdiction had
properly been assuned and that the consular report is conpetent
evidence as to the allegation in the specifications as well as
bei ng proof of the violation of the |aws of G eece.
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There was only one w tness, other than the Appellants, who
appeared to testify in behalf of the persons charged. Both
Appel | ants gave testinony under oath.

In his closing argunent, counsel cited several cases in
support of his argunment that the log entry admtted in evidence was
not a record nade in the regul ar course of business and, therefore,
it had been inproperly received in evidence. After both parties
had conpl eted their argunments, the Exam ner found the fourth
specification and the charge "proved" as to both Appellants and the
third specification "proved in part" with respect to Appell ant
Love. Thereupon, the Exami ner entered two separate orders, each of
whi ch suspended the respective Appellant's certificate of service,
and all other valid |licenses and certificates of service held by
him for a period of three nonths on twel ve nonths' probation.

On appeal, the follow ng points have been raised:

1. There was no conpetent evidence to sustain a
finding that any of the specifications were proved
as agai nst the Accused.

2. R S. 4450, as anended, does not give the Coast
GQuard jurisdiction over m sconduct cases of this
type, which occur on shore

3. The Coast Guard shoul d not assune jurisdiction over
cases of this type as a matter of policy.

4. So much of the charge as was found proved was
agai nst the wei ght of the evidence.

5. Particularly in the case of Thomas G oves, since

the first three specifications were found not
proved, the fourth specification should have been
di sm ssed, because the man's failure to rejoin the
ship was due to a case of m staken identity, and
was not a matter over which he had any control.

6. The Exam ner accepted inproper and inconpetent
testinony in support of the charges over objection
made on behal f of the Accused.

Appel | ant Groves has been going to sea for eighteen years and
there is no record of any prior disciplinary action having been
taken against him Appellant Love has been a nerchant seaman for
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six years. His certificate of service was suspended for two nonths
i n 1945 for unl awful possession of governnent property while
serving aboard the SS NATHAN TOASON.

FI NDI NGS OF FACT

On or about 27 July, 1947, Appellants were in the service of
the Anerican SS MARI NE CARP, as nenbers of the crew in the capacity
of bed room porters, under authority of Certificates of Service
Nos. E-76199 and E-543797, while the ship was at Piraeus, G eece.

On this date, shore | eave for nmenbers of the crew of the SS MARI NE
CARP expired at 1600 and the sailing tinme was set for 1700.
Appel | ants and several other crew nenbers of the MARI NE CARP were
at the Maouli Bar on Maouli Street in Piraeus, Geece. A

di sturbance started in the bar followed by a simlar outbreak on

t he dock near the ship a short tine later. Five negroes, including
Appel l ants, were arrested by the police but two of these nen were
rel eased on the sane day. The ship got underway at 2040 | eaving
Appel lants at Piraeus to await trial. The trial was held on 31
July, 1947.

Appel l ants were tried before the Court of Common Pl eas of
Piraeus. They were charged with theft, damagi ng property,
unprenmeditated injuries, disturbance of the public order and the
use of injurious |anguage agai nst other persons on 27 July, 1947.
Proceedings were instituted by the Plaintiffs George Stefanondal sis
and George Benetatos for pecuniary and "noral" conpensation. The
Def endants (Appellants) stated at the beginning of the trial that
their w tnesses had not been summobned to testify. The prosecution
W t nesses were interrogated under oath and the sworn statenents of
ni ne absent witnesses were read. A reliable interpreter transl ated
this testinony, the sworn statenments and all the other parts of the
trial for the Defendants' benefit. The Defendants testified and
deni ed the acts charged.

Def endants were found guilty of all the charges except theft
and each of them was sentenced to four nonths inprisonnent but were
granted the privilege of buying off the penalty at the rate of 6000
drachnmas ($1.20) per day. |In addition to this $144, they were
required to pay each Plaintiff 9000 drachnmas ($1.80) and
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Plaintiffs' attorney 30,000 drachnas ($6.00) plus other charges.

A United States Coast Guard Oficer who was attached to the
Aneri can Enbassy at Athens, G eece, attended the trial, acconpanied
by an interpreter, at the request of the Oficer-in-Charge of the
Consul ar section of the Anerican Enbassy at Athens. This officer
reported that the Defendants were represented by counsel of their
own choice and were given a fair and just trial.

Def endants t ook advantage of the opportunity to pay a fine
rather than to be in prison for four nonths. After they were
rel eased by the G eek authorities, they were furni shed board and
| odgi ng by the ship's agents for approximtely a nonth while
awaiting the return of the MARINE CARP to Piraeus. During this
| atter period of tine, neither of the Appellants nmade any protest
to a consular officer about the trial.

At the Greek trial on 31 July, 1947, the follow ng facts were
established in connection with the incidents which took place on 27
July, 1947.

Appel l ants were drinking at the Maouli Bar until
approximately 1630. At that tine, one of themrequested the owner
to give himsone brandy on credit. Upon the refusal of the
proprietor to cooperate, a fight was started by one or nore of the
Appel l ants. O her negro crew nenbers of the MARI NE CARP assi st ed
the Appellants in destroying property in the bar, fighting with
ot her custoners and usi ng abusive | anguage directed at G eeks and
G eece.

Appel l ants then departed fromthe Maouli Bar which was only
a short distance fromthe dock near the Custons House. Since the
MARI NE CARP was |ying about 200 feet offshore in the vicinity of
t he Custons House, there were a considerabl e nunber of boats
present which were used to transport the crew and passengers
bet ween the dock and the ship. When Appellants and other fellow
crew nenbers arrived at the Custons House dock at approxi mately
1700, fighting started between the crew nenbers and the port guards
at the Custons House. Appellants were involved in this fracas as
well as in the previous one at the bar. Sone of the guards and
boatmen were injured and furniture and ot her property was
denol i shed. There was a great anount of confusion for about ten
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m nut es and, consequently, the extent of Appellants' participation
i n the disturbance cannot be accurately ascertained. But the
evidence strongly indicates that they were attenpting to inflict
injuries on the port guards and at | east one of the boatnen at the
dock. It is not clear whether they boarded a boat to return to the
ship before engaging in the fight and later returned to the dock or
whet her they participated in the brawl and then attenpted
unsuccessfully to force one of the boatnen to take themto the
ship. Wich, if either, occurred is immterial although the

evi dence indicates that at sone point, shortly before their arrest,
Appel | ants boarded one of the boats to return to the ship and beat
t he boat man when he failed to follow their orders. During the
course of the battle, Appellant Love attacked one of the port
guards, Antonios Dam's, injuring himand tearing sone of his
clothing off.

When the excitenent ashore was brought to the attention of
approxi mately one hundred negro crew nenbers aboard the MARI NE
CARP, sone of themtried to get in boats in order to go ashore.
The port officers ordered the boats away fromthe gangway so as to
prevent this. Several of the crew then swam ashore to join in the
fighting. The MARINE CARP was ready to proceed to sea at 1706 but
the crew refused to carry out the officers' orders concerning
getting underway, and the negro crew nenbers attacked the port
guards who were aboard the ship and had ordered the boats to clear
the ship's sides.

Soon after the rioting broke out, one of the port guards
summoned the police and, at approximately the tine the police
arrived on the scene, another one of the port guards fired two or
three shots in the air.

The conbi nation of these two factors caused the denonstration on
the dock to be quickly brought to an end as the police arrested the
two Appellants and three other negro crew nenbers of the MARI NE
CARP.

The crew on the MARINE CARP still refused to sail the vessel
and requested that an effort be made to have the five nen rel eased
and returned to the ship. At 1745, a representative of the ship's
agent and three crew nenbers went to police headquarters and were
able to obtain the release of two of the nmen. At 1945, all the
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crew nenbers except Appellants and one ot her nman were back aboard
the ship and the Master gave orders to stand by to get underway.
At 2040 the MARI NE CARP proceeded on its voyage w thout either
Appel | ant aboard.

OPI NI ON

The Appel l ants' predom nant argunents on appeal are that the
Exam ner had no jurisdiction to entertain this proceedi ng and t hat
the log entry and consul ar report were inproperly received in
evi dence. Repeated objections and notions to dismss the
specifications on these grounds were consistently rejected by the
Exam ner.

As to the question of the jurisdiction of the Coast Guard to
take di sciplinary action against nmerchant seanen while they are on
shore | eave, (Point 2) the contention of Appellants is that 46
U S C 239 was not intended to apply when seanen were in such a

status. But the case of Aguilar v. Standard G| Co. of New

Jersey (1943), 318 U.S. 724, definitely contradicts this view

In this case, the Suprenme Court sustained the right of a seaman to
recover for injuries incurred while he was on shore | eave and
returning to his ship. M. Justice Rutledge there said, in answer
to the argunent that the sailor was at the tinme of his injury
follow ng his personal bent:

“"To relieve the shipowner of his obligation in the case
of injuries incurred on shore | eave woul d cast upon the
seaman hazards encountered only by reason of the voyage.

The assunption is hardly sound that the nornmal uses and
pur poses of shore | eave are " exclusively personal' and

have no relation to the vessel's business.

(underscoring supplied) Men cannot |live for |ong cooped
up aboard ship, w thout substantial inpairnent of their
efficiency, if not also serious danger to discipline.

Rel axati on beyond the confines of the ship is necessary
if the work is to go on, nore so that it may nove
snoothly. No master would take a crewto sea if he could
not grant shore | eave, and no crew would be taken if it
could never obtain it. Even nore for the seanen than for
t he | andsnmen, therefore, "the superfluous is the
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necessary - - - to nmake life livable' and to get work
done.

In short, shore leave is an elenental necessity in the
sailing of ships, a part of the business as old as the

art, not nmerely a personal diversion."(underscoring
suppl i ed)

The jurisdiction in this proceeding is based on the sane
theory as is the right of seanen to mai ntenance and cure as set out

in the Aguilar case. A seaman nust be in the status of "acting
under authority of his license or certificate," at the tinme of the
all eged "m sconduct", in order to be subject to proceedi ngs under
46 U. S.C. 239. The enploynent relationship and the status of being
“in the service of the ship" are what the |license or certificate
aut hori zes. Hence, if they have the status of being in the service
of the ship, they are acting under authority of their |license or
certificate. The test is not the place where the alleged

“m sconduct" occurred, it is the seaman's status or relationship to
the service of the ship at the tine the "m sconduct" occurs. Thus,
in holding that a seaman is entitled to mai ntenance and cure for

i njuries sustained while on shore | eave, the Suprene Court

necessarily held, in the Aguilar case, that while on shore

| eave the seaman continued to have a distinct status in relation to
his ship, the status of being in its service. It is, therefore,

| ogical to attach to that status not only the beneficial incident
of the right to mai ntenance and cure but al so the incident of
amenability to discipline. A status which carries with it
beneficial incidents carries with it correspondi ng obligations and
responsibilities when the reasons creating the status are the sane
I n both cases; i.e. the necessity for granting shore | eave.
Accordingly, the "m sconduct” of certificated personnel while on
shore | eave fromthe vessel on which they are legally authorized to
serve only if they are holders of a license or certificate may be
the basis for disciplinary proceedi ngs under 46 U.S.C. 239. This
I's not pertinent to the offense of "failure to join" since,

clearly, this was a breach of the contract commtted while acting
under the authority of their certificates.

Al though it is true that it is the policy of the Coast Guard
to exercise restraint in instituting disciplinary proceedi ngs for
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acts conmtted by seanmen on shore | eave (Point 3), such proceedi ngs
are considered to be appropriate when the all eged offense is
related to the discipline or safety on board the ship. Ofenses
whi ch threaten the safety and efficiency of ships engaged in
maritime commerce are the underlying basis for 46 U S.C. 239. Wen
a seaman's behavi or ashore may result in incapacitating himfor his
duties to the vessel, it is the policy of the Coast Guard to
subject the seaman to disciplinary action. There is a definite
maritinme interest, and not nerely the general public interest, in
mai nt ai ni ng good order and discipline on the part of seanen ashore
as well as when on board shi ps.

As a result of engaging in such behavior as has been found herein
t hat Appellants participated in, the safety and efficiency of the
ship either was, or may have been, inpaired by a delay in sailing,
a resultant crew shortage or a partially inefficient crew. In
addi tion, discipline aboard the ship was certainly disrupted when
the crew refused to obey orders to prepare to get underway, abused
the Geek port officials on board the vessel and sone nenbers of
the crew junped fromthe ship and swam ashore. And this was all
provoked by the fighting, on the dock, in which Appellants were

I nvol ved, and which they precipitated. Consequently, this
proceeding is in conformance with Coast Guard policy which, in
turn, is based primarily on the specific public policies related to
maritime comerce. This brings out the relationship of such
proceedings as this to the naintenance and cure theory propounded
in the Aguilar case, on the policy, as well as the jurisdictional,
| evel .

Appel | ants al so argue that the consular report and the |og
entry should not have been received in evidence (Point 6) and that
these two itens are not conpetent to sustain a finding that any of
t he specifications were "proved" (Point 1) since such a finding was
agai nst the weight of the evidence (Point 4).

Wth respect to the admssibility of the consular report in
evidence, it is ny opinion that the Exam ner properly allowed it to
becone part of the record. As was pointed out at the hearing,
there is a statutory provision (28 U S.C. 1740) which permts such
reports to be received as evidence in court trials despite their
hearsay nature. | amin accord with the reasons (R 74, 75) given
by the Exam ner for his ruling concerning the adm ssibility of the
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consul ar report under consideration. Al of the material in the
report need not be based on the personal know edge of the consul;
docunents appended to the report are adm ssible so that the report
may be intelligently evaluated; the report is not conclusive but
may be rebutted by conpetent evidence; and the weight to be given
the contents of the [repor????] [??pendent] upon the discretion of
the Examner if the report [satis????] other necessary

requi renents. The translation of the record of Appellants' trial
In Geece is nore than nerely proof of a violation of Geek | aws.
It is evidence of such behavior as was above nentioned as being
considered to be "m sconduct” wthin the scope of 46 U S. C. 239.

In view of the Hilton v. Guyot case (159 U S. 113) to which
reference is made in the Exam ner's decision and the fact that a
United States Coast Guard officer who personally attended the trial
found that Appellants had been given a fair and just trial, | do
not feel that the Geek trial record should be ruled out for the
reason that Appellants were not afforded the opportunity to
Cross-exam ne the w tnesses appearing against them Nor does it
appear that Appellants thensel ves were subjected to
Cross-exam nati on.

| also agree with the Exam ner's reasoning (R 75, 76) in

connection with the admssibility of the log entry in evidence. It
Is certainly adm ssible under 28 U S.C. 1732 as a record nade in
the regul ar course of business. |In addition to the fact that

entries for "failure to join" are required by statute (46 U. S. C
702), it has been a maritinme customof |ong standing to record
everything concerning the activities of a ship by neans of entries
in the log books. Entries required by |aw nust surely be records
made in the regular course of business even though they do not
fully conply wwth the mandatory statute which requires that they be
made. Such non-conpliance affects the weight but not the

adm ssibility in evidence. To satisfy 28 U S.C. 1732 it nust be an
entry made as a matter of routine to record events for the
systematic conduct of the business as a business. It is a matter
of fundanental routine to make | og entries on ships of all

| nportant events. |If not in conformty with 46 U S.C. 702; it is
not sufficient evidence to establish a prina facie case but it is
adm ssi bl e under 28 U . S. C. 1732 and, when supported by other
evidence, it is sufficient for revocation or suspension of nerchant
seanens' certificates.

Since the consul ar report together with the log entry contain
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the reliable and substantial evidence necessary to present a prina
faci e case agai nst Appellants, it need only be considered whet her
Appel | ants of fered evidence which rebutted this prim facie
evidence. It is only necessary that there be "reliable, probative
and substantial evidence" (46 C. F.R 137.21-5), and not proof
“beyond a reasonabl e doubt,"” to support the decision of the

Exam ner.

The evidence presented agai nst Appellants shows that they were
participating in a fight and commtting other violations of the | aw
of the land where their ship was. |In addition, practically all of
the witnesses at the Greek trial testified that these activities
t ook place after 1600 on 27 July, 1947, and Appellants had been
ordered to be on board the ship by 1600.

The only evidence introduced at the hearing to rebut the above
findings was the testinony of the two Appellants and one ot her
W t ness who was aboard the ship. Due to the absence of the latter
wi tness fromthe scene of the incidents alleged and the apparent
I nconsistencies in his testinony, it is ny opinion that his
testinony should not be given any persuasive consideration.

As regards Appellant Love, there is evidence in the record of
the G eek trial that Love attacked Antonis Dams. Despite the
confusion at the dock, nore than one witness testified positively
to the truth of such an attack by Love. Although Love testified at
t he hearing that he was i nnocent of the offense, his story then was
not consistent with his statenent at the trial in Geece.

At the latter tinme, he testified as to certain specific things he
had done at the tine in question and then added, "I was drunk and
remenber nothing." 1In view of the above, the Exam ner correctly
concl uded that there was substantial evidence to find Love guilty
of having naltreated Antonis Dam's. Since this wongful act was
one of the reasons for Love's failure to join the ship, the finding
of "proved" as to the fourth specification is al so sustained.

Wth respect to Appellant G oves, his testinony can be given
little wei ght because of the nunerous discrepancies between his
testinony at the Geek trial and at the hearing. At the trial, he
stated that he was on the way to the ship in a rowboat when the
fight started and that he was arrested when the boat returned to
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t he dock under orders fromthe police. At the hearing, he
testified that he was just |eaving the dock when the police
arrested him At the trial, Goves stated he went to the M aoul

Bar with sone of his shipmates; but, at the hearing, he testified

t hat he had been sent ashore to get the crew back aboard the ship.
The anobunt of noney Groves clained he |ost increased from $150 at
the trial to $500 at the time of the hearing. As was previously
nenti oned, there was no conpl aint nmade regardi ng the conduct of the
trial at the tine.

For these reason, | feel that the attenpt to refute the prim
faci e case agai nst G-oves was not successful and the finding of
guilty of "failure to join w thout reasonabl e cause" nust stand
despite the fact that the other three specifications were found to
be "not proved”. It was not necessary for the Exam ner to find
that Groves had destroyed specific property or assaulted specific
persons in order to justify his conclusion that it was through
Groves own m sconduct that he was detained by the police and
t hereby m ssed the ship. The charges which were found proved
agai nst G oves at the Geek trial were broader than the offenses
alleged in the specifications herein. Consequently, it is evident
that Groves was found guilty at the trial of acts of m sconduct in
addition to these alleged in the first three specifications.

Besi des the above basis for m sconduct, there is reliable
evi dence that the cause of Appellants' failure to join the ship
arose at a tinme when they should have been aboard the vessel. The
fighting started well after 1600 and according to Appellant G oves'
own testinony they had orders to return to the ship before 1600.
During this unauthorized absence, they were apprehended by the
police. Wether they were arrested justly or not nmakes no
di fference, since anything happening to themafter the tine they
wer e due back was their own responsibility so far as it concerned
their presence on board the ship in tine to sail.

CONCLUSI ON and ORDER

For the above reasons, the Orders dated 12 April, 1949, should
be, and they are, AFFIRMED with respect to each Appellant.

J. F. FARLEY
Admral, United States Coast Guard
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Commandant
Dat ed at Washington, D. C. this 12th day of Cctober, 1949.

*xxxx END OF DECI SION NO. 361 **xx»
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