Appeal No. 356 - LEON COOPER v. US - 15 July, 1949.

In the Matter of Merchant Mariner's Docunent No. Z-335098-D1
| ssued to: LEON COOPER

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

356
LEON COOPER

Thi s appeal has been taken in conformance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

On 5 May, 1949, Appel |l ant appeared before an Exam ner of the
United States Coast CGuard at Baltinore, Maryland, to answer a
charge of m sconduct supported by a specification alleging that
whi | e Appel l ant was serving as nessnman on board the Anerican SS
AFRI CAN GLEN, under authority of Merchant Mariner's Docunent No.
Z-335098-D1, he unlawfully had in his possession, on or about 7
Septenber, 1947, approximately 374 grains of marijuana.

At the hearing, Appellant was fully inforned as to the nature
of the proceeding and his statutory and constitutional rights.
Appel l ant voluntarily waived his right to representation by counsel
and entered a plea of "guilty" to the specification and charge. At
t he concl usion of the hearing, the Exam ner found the specification
“proved by plea," the charge "proved" and he then entered an order
revoki ng Appellant's Merchant Mariner's Docunent No. Z-335098-D1
and all other valid certificates of service or |licenses which had
been issued to him
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Appel | ant contends in his appeal that he should not be
puni shed agai n because he was inprisoned for seven nonths as a
result of this offense. He also states that he believes the order
of revocation is unreasonably severe under the circunstances.

There is no record of any previous disciplinary action having
been taken agai nst the Appellant by the Coast Guard.

FI NDI NGS OF FACT

On or about 7 Septenber, 1947, Appellant was serving as a
menber of the crew in the capacity of nmessman on board the Anerican
SS AFRI CAN GLEN, under authority of Merchant Mariner's Docunent No.
Z- 335098- D1, while the ship was in Brooklyn, New York. On this
date, Appellant was apprehended by Custons Agents as he attenpted
to leave a pier at the foot of 33rd Street, Brooklyn, New York,
with four marijuana cigarettes on his person. Upon searching
Appel l ant's quarters aboard the ship, the Custons officers
di scovered a smal| package of marijuana wapped in a newspaper.

The total quantity of marijuana found in Appellant's possession
anounted to 374 grains.

On 2 Cctober, 1947, in the District Court of the United States for
the Eastern District of New York, Appellant was sentenced to serve
nine nonths' inprisonnment as a result of his plea of "qguilty" to a
crimnal information based on the above facts. H's sentence was
commuted to seven nonths for good behavi or.

OPI NI ON

The Coast CGuard's policy of revocation in proceedi ngs
I nvol ving narcotics of fenses has been so consistently adhered to,
as has been repeatedly brought out in ny appeal decisions, that it
seens unnecessary to do nore in this case than to reiterate and
enphasi ze the seriousness of such offenses. The basic reason for
such a policy is to protect nen, as well as ships, from persons who
are associated with narcotics in any way whatsoever. Anyone
possessing narcotics is probably a user of it and, consequently, a
menace to the nerchant marine service. Narcotics are equally
dangerous if sold, or given, to young and i nexperienced crew
menbers. The above is true because users of narcotics have been
known to commt conpletely unprovoked acts of violence resulting in
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fatal consequences. Although nere possession of narcotics nay not
be directly dangerous, the potential threat that it m ght be used
at any tinme jeopardizes the security of the nen and ships to the

sanme extent as does the actual use of narcotics. |In viewof this
expl anation and the fact that Appellant submtted no evidence of
any extenuating circunstances, | cannot agree with his contention

that the order of revocation is unreasonably severe under the
ci rcunst ances.

Appel | ant al so urges that his inprisonnment shoul d exonerate
himfromany further punishnent for this offense. He apparently
meant by this either that he had already been sufficiently punished
to learn his lesson or that he is protected against further action
by the prohibition against being put twice in "jeopardy of life or
| i mb" which is contained in the Fifth Arendnent to the United
States Constitution.

Wth regard to the first possibility which Appellant m ght
have had in mnd, it has been definitely established by the courts
that a proceeding which mght result in the forfeiture of a |license
or docunent is not part of the punishnent for the crimnal offense
based on the sane acts. This proceeding is directed agai nst
Appel l ant's Merchant Mariner's Docunent and the primary purpose is
not to punish Appellant but to protect others. This is nore fully
anplified in Headquarters Appeal No. 338.

As is also brought out in Headquarters Appeal No. 338, there

IS no question of "double jeopardy" present in proceedings of this
nature because this is not a penal action or a crimnal prosecution
but it is a renedial sanction which has deprived Appellant of the
use of his Merchant Mariner's Docunent. The "doubl e jeopardy"”
clause is inapplicable unless the proceeding is essentially a
crimnal one and such is not the case here because:

1. This is a proceeding directed agai nst Appellant's
docunent and not against his "life or linb." Hence,
there is no punitive el enent predom nating; and

2. The degree of proof required in this proceeding is

different than that which is required in a crimnal
prosecuti on.

It can be understood fromthe above that Appellant's previous
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| npri sonnent under a Federal court conviction for this offense does
not constitutionally, or otherw se, nake this proceeding illegal or
| nappropri ate.

CONCLUSI ON AND ORDER

By Appellant's own adm ssions, supported by the Federal court
conviction, he is clearly guilty of the offense all eged; and | have
set out above the lack of nerit in Appellant's contentions on
appeal. On the basis of this, the order of the Exam ner dated 5
May, 1949, should be, and it is, AFFIRMVED.

J.F. FARLEY
Admral, United States Coast Guard
Conmandant

Dated at Washington, D. C., this 15th day of July, 1949.

sxx%x  END OF DECI SION NO. 356 ***xx
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