Appeal No. 351 - GEORGE W. SCHULTZ v. US - 7 July, 1949.

In the Matter of Merchant Mariner's Docunent No. Z-285519-D3
| ssued to: GEORGE W SCHULTZ

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

351

GEORGE W SCHULTZ
Thi s appeal cones before ne by virtue of Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

On 12 April, 1949, the Appell ant appeared before an Exam ner
of the United States Coast CGuard at Seattle, Washington, on a
charge of m sconduct supported by five specifications. The first
four specifications allege that while Appellant was serving as
second cook on the Anerican SS A J. CERMAK, under authority of his
duly issued Merchant Mariner's Docunment No. Z-285519-D3, he did:

1. On or about 3 May, 1947, while said vessel was in a
donestic port, fail to performhis duties wthout
reasonabl e cause.

2. On or about 29 April, 1947, while said vessel was in a
donestic port, fail to performhis duties wthout
reasonabl e cause.

3. On or about 1 May, 1947, while said vessel was in a

donestic port, fail to performhis duties by reason of
| nt oxi cati on.

4. On or about 3 May, 1947, while said vessel was in a
donestic port, desert said ship.
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The fifth specification alleges that while Appellant was
serving as second cook on board the Anerican SS KEYSTONE STATE,
under authority of his duly issued Merchant Mariner's Docunent No.
Z-285519-D3, he did, on or about 11 April, 1949, fail to conply
with the order of a Federal subpoena directing himto appear at the
hearing which was originally scheduled for 11 April, 1949.

Appel |l ant voluntarily waived his right to representati on by
counsel and entered a plea of "not gquilty" to all the
speci fications. Subsequently the third specification was di sm ssed
on notion. At the end of the hearing, the Exam ner found the
first, fourth and fifth specifications and the charge "proved." He
found the second specification "not proved.”

Based on these findings, the Exam ner entered an order
revoki ng said Merchant Mariner's Docunment No. Z-285519-D3.

In his appeal, Appellant urges that his desertion fromthe
ship was justified because the chief cook had threatened to kil
himand, for this reason, he was afraid to sail on the ship.

The Appellant's record disclosed that he had been adnoni shed
on 19 Cctober, 1944, for failure to performhis duties
satisfactorily. Also, his certificate was suspended for six nonths
with twel ve nonths' probation from30 June, 1945, for failure to
“turn to,"” refusal to carry out a lawful order, inattention to
duty, and inproper preparation of food.

FI NDI NGS OF FACT

On all the dates in 1947 hereinafter nentioned, the Appellant
was serving as a nenber of the crewin the capacity of second cook
on board the Anmerican SS A J. CERMAK, under authority of Merchant
Mari ner's Docunent No. Z-285519-D3 while said ship was lying at the
port of Phil adel phia, Pennsyl vani a.

The copy of the official log of the SS CERMAK dated 3 My,
1947, which was admtted in evidence, states that on 29 April,
1947, Appellant was intoxicated in the norning and did not show up
for work until 10:00 AM Appellant said this was not true because
the trouble did not start until at a |ater date.
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The official log for 3 May, 1947, together with Appellant's
own testinony, establishes the fact that Appellant returned aboard
the ship drunk, sonetine in the early norning of 3 May, 1947. He
had in his possession sone |iquor and created considerable
di sturbance on the ship. He entered a seaman's room and nade
| mmoral advances toward him He was supposed to go to work at 6:00
A M but did not do so. He was called at 7:00 AM and told to
hel p with breakfast but Appellant refused sayi ng soneone had hit
hi m and he was | eaving the ship. Appellant then packed all his
bel ongings in his bag, inforned the captain that he was | eaving
because soneone had hit him and requested the captain to pay him
of f on nutual consent. Although the captain told himthat this
coul d not be arranged during the week-end, Appellant persisted in
| eaving the ship at approxinmately 8: 00 A M w thout pay and w t hout
signing off the articles. By his own adm ssion, Appellant did not
intend to return to the ship. After he was ashore, Appellant nade
no attenpt to contact the proper authorities to informthemof his
action. He attenpted to see the captain by returning to the sane
berth next day but the ship had shifted berths. Appell ant
unhesitatingly stated that he had no intention of sailing with the
ship at that tinme but that he just cane down to see the captain.

On 8 April, 1949, an Investigating Oficer in the Thirteenth
Coast Guard District served a | awful subpoena upon the Appell ant.
He was not able to obey the subpoena because he was in jail at the
tinme at which the subpoena conmanded hi s presence el sewhere.
Appel | ant was released fromjail after charges of drunkenness had
been proved agai nst him

OPI NI ON
Considering the specifications in chronological order, it is
nmy opinion that the Findings of the Exam ner that the second
speci fication was not proved and the third specification be
di sm ssed shoul d be sust ai ned.

Appel l ant's own testinony corroborates the prima facie case
established by the ship's official log with regard to the first
specification. By his own adm ssion, Appellant was supposed to go
to work at 6:00 AM and he did not go to work at any tine on 3
May, 1947.
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The fourth specification, which alleges that the Appellant
deserted the ship is by far the nost serious offense charged in
these five specifications. |In order to sustain an offense of
desertion, the intent to pernmanently abandon the vessel nust be
established. Usually this intent nust be inferred fromother facts
since intent is a state of mnd not subject to direct proof. But,
in this case, Appellant, by his own adm ssions nmade under oath,
supplied the el enent of intent necessary to prove the specification
by testifying that he had no intention of returning to the ship or
of ever sailing with her.

The Exam ner very aptly stated:

“The manni ng and operation of the U S. Merchant Marine
ships is primarily based upon the agreenent contained in
the ship's articles and no seaman should be allowed to
sinply get off a vessel because he feels that his

shi pmates don't like himand may do himbodily harm

Al t hough this offense of desertion occurred in a donestic
port, where nen to replace the person charged were
readily avail able, the act of desertion in this case was
so del i berate, and so abruptly done w thout
justification, that it takes on a nore serious aspect

t han normal cases of this kind."

A seaman's right to | eave his vessel in a safe port is neverthel ess
subject to the provisions of "existing law' (46 U S.C. 672K) and
desertion (46 U.S.C. 701(1)) is "m sconduct" under 46 U S.C. 239
(R S. 4450) as anended.

Appel | ant contends, in his appeal, that he was justified in
deserting the ship because his |ife had been threatened. Possibly,
under certain extrene circunstances, apprehension of great bodily
harm could justify such an offense. But this could not be true in
any case where such fear was the outcone of an altercation in which
t he person charged was partially responsible. The evidence in this
case clearly shows that even if any such threat was nade, the
Appel | ant was not wholly undeserving of it and certainly not an
| nnocent party to the circunstances which led up to it.

There is not even any convinci ng evidence that such a threat
was nmade agai nst Appellant's person. |1n one respect, Appellant has
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been consistent. He repeatedly stated that he deserted the ship
because of fear of grave bodily harm But he has been grossly

I nconsistent as to the notivating personality of this damage. In

t he appeal, he states that, "The Chief Cook threaten ny life so |
was Scaried to sail the ship" although he did not nention this when
he was testifying as to what took place when he saw the chi ef cook
on the norning of 3 May, 1947. But Appellant did testify that he
knew desertion was a serious offense but that if he stayed aboard
there would be a big fight and also that, "I wasn't going to get a
knife in ny back because | didn't give thema drink." The latter
statenent was presunmably nmade in connection with activities aboard
whi ch occurred before the chief cook returned on board.

Apparently, either Appellant was not threatened at all or he
provoked threats from several different sources at different tines.

Considering the testinony of the Investigating Oficer as well
as that of the Appellant, there is anple evidence to sustain the
fifth specification. Since his inability to obey the subpoena was
due to Appellant's detention el sewhere because of his own
m sconduct, such | awful detention may not be used as an excuse for
failure to appear as required by the subpoena.

For the above reasons and in view of Appellant's previous
record, the penalty of revocation herein inposed is not considered
to be i moderate.

CONCLUSI ON AND ORDER

The Order of the Exam ner dated 12 April, 1949, should be, and
it is, AFFIRVED.

J. F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 7th day of July, 1949.

**xx* END OF DECI SION NO. 351 ****x
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