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In the Matter of License No. 9986
| ssued to: EDWARD H. EATON, JR

DECI SI ON OF FI NAL ORDER OF THE COVIVANDANT
United States Coast Guard

322
EDWARD H. EATON, JR

This case cones before ne by virtue of Title 46 United States
Code 239(g) and 46 Code of Federal Regul ations 137.11-1 on appeal
fromand order entered 17 January, 1949, by an Exam ner of the
United States Coast Guard at Norfolk, Virginia, suspending
Appel l ant's License No. 9986 as Master for a period of twelve
nonths fromthat date, upon finding himguilty of negligence. The
order provided that the first six nonths' suspension should be
effective forthwith and the remaining six nonths should not becone
effective if no charge under R S. 4450 is proved agai nst Appel | ant
for a period of twenty-four nonths from 17 July, 1949.

Specifically, Appellant was charged with negligence for that
whil e serving as Master and Pilot of the SS DI STRICT OF COLUMBI A
under authority of his duly issued |icense on or about 31 Cctober,
1948, he failed to navigate said vessel at a noderate rate of speed
in thick fog, and as a result collision ensued between said vessel
and the SS GEORG A causing the death of one person. At the
heari ng, Appellant was represented by counsel and entered a plea of
"not guilty" to the charge and specification. A notion was nade by
Appel l ant's counsel that the proceedings be dism ssed because the
Coast Guard is without jurisdiction or right to disturb or affect

the Iicense of Appellant on the authority of Bul ger vs. Benson,
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262 Fed. 929; 251 Fed. 757. This notion was overrul ed and the case
proceeded to a determ nati on.

Only one witness was called by the Investigating Oficer to
prove the charge and specification; Appellant voluntarily testified
in his owm behalf and called six additional w tnesses whose
testinony was primarily addressed to Appellant's | ong and excel | ent
record in the service of the Norfolk and Washi ngt on St eanboat
Conpany; he also offered a file of letters which had been sent to
himw thout solicitation by a nunber of persons whose standing in
the community is irreproachable reflecting their opinion of
Appel l ant's capabilities, seamanship and character.

From t he suspension order supra this appeal has been taken and
it I's now urged:

1. The Exam ner erred in that he inposed an excessive
penalty for what he expressly found to be a case of
ordi nary or slight negligence;

2. The Exam ner erred in not finding that Anchorage Area
“"A" in Hanpton Roads is inproperly laid out, in that it
cuts into the fairway at an angle and unnecessarily
obstructs and hazards navi gati on;

3. The Exam ner erred in connection with finding No. 53
("That Captain Eaton nade a customary practice of
running fromdd Point Confort to Norfol k through
said Anchorage Area "A")

i n not maki ng an additional finding based upon

uncontradi cted evidence that it is the customary practice
of the large ngjority of vessels entering Hanpton Roads,
and particularly of the Washington, Baltinore and Cape
Charl es boats which regularly stop at A d Point Confort
of passing through the corner of Anchorage Area "A".

4. The Exam ner erred in not making a finding to the
effect stated in his opinion, that the tanker GEORA A
unnecessarily and in violation of |aw entered Hanpton
Roads from Chesapeake Bay at ni ght when the fog was
dense; that she intended to anchor in the explosive
anchorage but becane | ost, nearly went aground and felt
her way to the nearest anchorage which she knew to be
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| nproper; and that she anchored in a position known to be
exposed to and in the path of shipping in Hanpton Roads;
and
5. The Exami ner erred in connection with finding No. 31
/ (" That on the norning of COctober 31st, 1948, she -
the SS DI STRICT OF COLUMBI A - arrived at her wharf
at dd Point Confort at 0607, sone twenty-three
m nutes prior to her advertized schedul e of
arrival.")

in not making an additional finding that a current of
at | east one and a half knots was favorable to the

DI STRICT OF COLUMBI A t hroughout the entire voyage from
Washi ngt on down the Potomac R ver and Chesapeake Bay on
the night imediately preceding the collision.

Based upon ny careful study of the record prepared in this
case, | hereby nmake the foll ow ng

FI NDI NGS OF FACT

On 31 October, 1948, this Appellant was serving as Master and
Pilot of the SS DI STRICT OF COLUMBI A under authority of his duly
| ssued Master's License No. 9986. At that tine, the vessel was on
a voyage from Washington, D.C. to Norfolk, Virginia, and in the
usual course of that voyage, called at Add Point Confort en route
for the purpose of |anding freight and passengers.

The sout hbound passage on this occasion prior to arrival at Add
Poi nt Confort had been uneventful, and normal weather and sea
conditions were encountered; the vessel arrived at A d Point

Confort at about 0607 and remai ned there until 0700 when its |ines
were cast off and it maneuvered to a course which would bring it to
Norfol k. This course required that the vessel pass through a
position of a well-defined anchorage ground identified as Anchorage
Area "A" in Hanpton Roads.

After clearing the dock at A d Point Confort, Appellant
ordered the engi ne tel egraph placed at full speed ahead and the
tel egraph remained in that position until after collision occurred.

When the vessel left the | anding, Appellant was on the bridge
attended by the Chief Oficer and Quartermaster; a | ookout was
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stationed on deck near the bow. The vessel was clear of the dock
at about 0702 and pronptly encountered fog conditions which becane
rapidly worse until it was inpossible to discern objects for a
greater distance than "one or two ship lengths." Regulation fog
signal s were being sounded by the DI STRICT OF COLUMBI A and a very
short tinme before collision, the bell of a ship at anchor was heard
bearing 4 or 5 points off the starboard bow and wthin one-half or
three-fourths of a mnute thereafter the bow of the SS GEORG A
appeared out of the fog too close for Appellant to take any action
for avoi dance of collision.

The bow of the GEORG A contacted the starboard side of the
DI STRICT OF COLUMBI A about 100 to 150 feet fromthe stem One
passenger on the DI STRICT OF COLUMBI A was killed as a result of the
col i si on.

The GEORG A had picked up its pilot off Cape Henry and was
destined to the Texas Q| Dock. Because of consistently thick fog
conditions, the pilot of the GEORG A had brought her to anchorage
off Add Point Confort around 0200 on the norning of 31 October, and
thereafter carried out the regulation fog signals for a vessel at
anchor. The GEORG A was at rest when the collision occurred, and
sust ai ned extensi ve physical damage; there were no |ives |ost or
personal injuries sustained by personnel on that vessel. The
testinony of the witnesses on the GEORG A indicates the visibility
prevailing at and i nmmedi ately before the collision was | ower than
the estimate of this Appellant.

OPI NI ON

| am profoundly inpressed by the record insofar as it concerns
Appel lant's prior performance and character. | am al so, conscious
of the hazards attendi ng steanship operation and the need for
conti nui ng a voyage under circunstances that nmake such continuation
precari ous.

But the rule which is involved in the determination of this
case permts no deviation fromits terns and requires "Every vessel
shall, inafog * * * * go at a noderate speed having car ef ul
regard to the existing circunstances and conditions.

"A steam vessel hearing apparently forward of her beam the
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fog signal of a vessel the position of which is not ascertai ned,
shall, so far as the circunstances of the case admt, stop her
engi nes, and then navigate with caution until danger of collision
s over."

If it be conceded that the engines of the DI STRICT OF COLUMBI A
had not attained full power in a forward direction, the testinony
seens to clearly denonstrate that imediately before the collision,
the DI STRICT OF COLUMBI A was averagi ng approximately twelve mles
an hour and | have no hesitance in expressing ny opinion that such
speed is not "noderate" especially in the Iight of Appellant's own
adm ssion that he had expected to find vessels anchored anywhere in
dense fog (R 50) - even in a channel or restricted area.

The second point assigned by Appellant is not within the
provi nce of the Coast CGuard to determ ne. \Wether properly or
i nproperly laid out, the fact remains that the anchorage ground was
mar ked and Appel |l ant had knowl edge of it.

| do not think the Exam ner erred as assigned in Appellant's
third point. In ny opinion the fact that sonme custom exi sts which
under all circunstances may prove dangerous does not warrant
treating it as legal; and this is particularly true where such
custom if followed, is in derogation of and in conflict with a
positive statute (Article 16, Inland Rules, 33 United States Code
192).

The fourth error assigned relates to alleged inproprieties in
t he maneuvering of the GECRA A. | do not consider the point well
t aken; the question before nme concerns the handling of the DI STRI CT
OF COLUMBI A and in the light of Appellant's testinony referred to
above (R 50) | see no error in the Examner's finding on the
poi nt .

Wth respect to point 5, it may be observed that the
conditions existing before the DISTRICT OF COLUMBI A arrived at
Hanpt on Roads are not material to a determ nation of Appellant's
action at and after the tine he departed fromd d Point Confort.

In view of the loss of |ife and extensive property danage
whi ch attended this collision, it is ny opinion the order entered
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by the Exam ner is not excessive.

On the whole case | am of opinion that the action of the
Exam ner is proper and appropriate and said order is therefore
AFFI RVED.

J.F. FARLEY
Admral, United States Coast Guard
Commandant

Dat ed at Washington, D. C., this 15th day of April, 1949.

sxxxx END OF DECISION NQ 322 *x**x»

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...s/ S%20& %20R%20305%20-%20678/322%20-%20EATON.htm (6 of 6) [02/10/2011 1:42:38 PM]



	Local Disk
	Appeal No. 322 - EDWARD H. EATON, JR. v. US - 15 April, 1949.


