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UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUNVENT
| ssued to: Wodrow W STUMES R25298

DECI SI ON OF THE VI CE COVWANDANT ON APPEAL
UNI TED STATES COAST GUARD

2391

Wodrow W STUMES

Thi s appeal has been taken in accordance with 46 U S. C. 7702(b)
and 46 CFR 5. 30- 1.

By order dated 9 January 1984, an Adm nistrative Law Judge of the
United States Coast Guard at Houston, Texas, suspended Appellant's
seanen's |license and docunent for a period of six nonths upon finding
proved the charge of m sconduct. The specification found proved
al l eges that while serving as Radio Electronic Oficer aboard the S/'S
VELMA LYKES under authority of the captioned docunents, Appellant did,
on or about 2 April 1983, while said vessel was in the port of
Al exandria, Egypt, wongfully assault and batter by hitting with fists
the Master of said vessel.

The hearing was held at Houston, Texas, on 9 Novenber, 5 and 14
Decenber 1983.

At the hearing Appellant, although not present, was represented
by professional counsel who entered a plea of not guilty on his
behal f.

The Investigating Oficer introduced in evidence the testinony of

file://lIhgsms-lawdb/users/K nowledgeM anagementD...20& %20R%202280%620-%202579/2391%20-%20STUMES.htm (1 of 7) [02/10/2011 8:34:56 AM]



Appea No. 2391 - Woodrow W. STUMESv. US - 13 June, 1985.

one wi tness and eight exhibits.

| n def ense, Appellant's counsel cross-exam ned the Coast CGuard
W t ness, made notions and nmade an argunent on behal f of Appellant.

Foll owi ng the hearing, the Adm nistrative Law Judge rendered a
written Decision and Order in which he concluded that the charge and
speci fication had been proved and in which he suspended Appellant's
| i cense and docunent outright for a period of six nonths.

The Decision and Order was served on 11 January 1984. Appeal was
timely filed on 6 February 1984 and perfected on
30 Novenber 1984.

FI NDI NGS OF FACT

At all relevant tines, and specifically on or about 2 April 1983,
Appel | ant was serving under authority of his |icense and docunent as
Radi o El ectronic O ficer aboard the S/S VELMA LYKES. At that tinme the
vessel was anchored or nmoored in or near the port of Al exandri a,
Egypt, and had been there for approximately 38 days. Wile the vessel
was in Egypt, the Master would sonetinmes chat with american and
British nmerchant marine officers on other vessels by radio. He did
this about 1000 and 1500 during the vessel's coffee break. He did not
consider this tinme to be overtine or penalty pay tine to the radio
officer. Appellant, however, apparently believed that he should
receive overtine pay for these period' s during which the Master used
t he radio.

Shortly after 1100 on 2 April 1983, Appellant and the Master got
into a heated discussion and then a | oud argunent over overtine clains
subm tted by Appellant. During the argunent Appellant and the Master
were standing within each other's arnms reach, approximately two to
three feet apart. They were shouting at each other and calling each
ot her names. The Master noticed or perceived that Appellant was
raising his armto punch him The Master warded off the blow wth his
| eft arm and sinmul taneously punched Appellant with with his right
hand. Appellant fell back and down. The Master remained in the room
but did not attenpt to strike Appellant again. Appellant imrediately
got up and charged into the Master and started punching. The Master
def ended hi nsel f and they punched each other for a few seconds.
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Suddenly Appell ant noticed that he was bl eeding froma slight cut
above his eye. He stepped back and said to the Master "Now, | ook what
you have done" and they stopped fighting.

When the Master saw that Appellant had cal ned down, he picked up
the overtine sheets they had been discussing and |left the room
Nei t her of themrequested nedical treatnent. The Master nade an
official log entry in the vessel's |ogbook regarding the incident and
di scharged Appellant in the port of Al exandria, Egypt, to the ship's
and Lykes Brothers' |ocal agent.

BASES OF APPEAL

This appeal is taken fromthe order of the Adm nistrative Law
Judge. Appellant urges that:

1. The Adm nistrative Law Judge erred in failing to grant
Appel | ant a change of venue from Houston, Texas to Seattl e,
Washi ngt on.

2. The Adm nistrative Law Judge erred in failing to find that
Appel lant was justified in retaliating to an attack by the Master.

3. The order inposed by the Adm nistrative Law Judge is too
har sh.

APPEARANCE: Shane C. Carew, Esq., of Moriarty, M kkelborg, Broz,
Wells and Fryer, Seattle, Wshi ngton.

OPI NI ON

Appel | ant asserts that the Adm nistrative Law Judge erred in
failing to grant a change of venue from Houston Texas, to Seattle,
Washington. | do not agree.

In support of this assertion, Appellant argues that he was
unavai l able to attend the hearing in Houston because he had to return
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to his honme in Seattle and attend to his sick wife. Second, he argues
that the Coast Guard agreed to not oppose the change of venue in
return for his agreenent to not oppose taking the testinony of the
Mast er i n Houston.

Appel lant's first argunment overl ooks the fact that Appellant was
properly served with the charge and specification in Houston, Texas,
and that the Master of the vessel, the Governnent's w tness, was al so
I n Houston, and could not have been subpoenaed in Houston to appear in
Seattle. Appellant's second argunent ignores the fact that once the
charge and specification had been served, it was for the
Adm ni strative Law Judge to determ ne whether the hearing woul d
proceed on the schedul ed date, with or without the individual charged,
and whet her or not a change of venue would be permtted. Appellant's
counsel had no authority to prevent the hearing fromgoing forward as
schedul ed, nor did the Investigating Oficer have authority to grant a
change of venue. | note that Appellant's contention was before the
Adm ni strative Law Judge for his consideration in determ ning whet her
or not to grant the chage of venue.

Had t he change of venue been granted, the finder of fact in Seattle
may well have jad to rely on a transcript opf the nmaster's testinony
rat her than seeing himtestify in person. Since the Master was the
only individual, other than Appellant, actually present who was the
events in question, and since the credibility of his testinony was in
I ssue, his deneanor while testifying was of critical inportance.
Appel | ant does not represent that the Master was willing to proceed to
Seattle voluntarily.

Al t hough, not directly relevant to the question of whether the
change of venue was properly denied, | note that the Adm nistrative
Law Judge of fered Appellant the opportunity to testify by deposition
or video tape deposition should he choose not to appear in person.

| amunable to find that the Adm nistrative Law Judge abused his
di scretion in refusing the change of venue since Appellant was
properly served with the charge and specification in Houston and the
change of venue to Seattle could well have prevented the trier of fact
from personally observing the deneanor of a critical w tness whose
credibility was in issue. Under 46 CFR 5.20-10 the Adm nistrative Law
Judge is given authority to grant a change of venue for good cause
shown on the record. |In nmaking his determ nation he nmust consi der not
only the rights of the person charged to a fair and inpartial hearing,
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butr also the future availability of witnesses. See also Appeal

Deci sion 2166 (BO.DS AND BROOKS). The Adm nistrative Law Judge's

deni al of the notion for chage of venue was consistent with these
requi renents.

Appel | ant next asserts that he was justified in retaliating
agai nst the Master. | do not agree.

I n support of his position, Appellant argues that the Master's
actions in striking himand failing to retreat after he was down were
unjustified, and that because of his larger size, the Master should
not have used force to repel Appellant's attack. |In addition,
Appel | ant argues that he was legally entitled to retaliate for the
Master striking him

Whet her or not Appellant's notion, perceived by the Master to be
an attenpt to strike him was in fact an assault is a question of fact
to be resolved by the Adm nistrative Law Judge. Since his
determ nation has support in the testinony of the Master, it is not
I nherently unreasonable or arbitrary and will not be overturned. See
Appeal Decisions 2368 (EASTMAN), 2367 (SPENCER), 2356 (FOSTER),

2302 (FRAPPI ER) and 2290 (DUGGE NS) .

Following the initial brief encounter, Appellant was down and the
Mast er had broken off the encounter. Appellant could no | onger
reasonably believe he was in i nmedi ate danger of physical harm As a
result he may not claimthat his further action in attacking the
Master by repeatedly striking himwith his fists was justified by self
def ense. See Appeal Decision 2193 (WATSON) and Commandant v.

Di eban, NTSB Order EM 82 (1980). Self defense may justify an

assault and battery only when the act was defensive, not retaliatory.
"If a person defending hinself pursues his assailant after the latter
has given up the attack™, as in the instant case, the fornmer is now

liable for assault and battery. Commandant v. Dei ban, supra.

For the above reasons Appellant's contention that his assault on
the Master was justified are wthout legal nerit.

Appel lant's further contention that the actions of the Master
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during the course of the altercation were unjustified is not rel evant
to this proceeding. W are concerned here only with the actions of
the Appellant in the circunstances under which he found hinself.

Whet her or not the Master nmay al so have been guilty of m sconduct is
rel evant only to the extent that it disproves Appellant's m sconduct.
As di scussed above, it does not.

Appel l ant further asserts that the order entered by the
Adm ni strative Law Judge is unduly severe. | do not agree.

The Adm nistrative Law Judge is expected to nmake a fair and
I npartial adjudication of each case on its individual fats an d
merits. 46 CFR 5.20-165. Appellant's contention that the sanction
I nposed represents the maxi num shown for his offense under the Scal e
of Average Orders, 46 CFR Table 5.20-165, is not cause to set aside
the order of the Adm nistrative Law Judge. Unless clearly excessive,
| will not nodify the sanction inposed by an Adm ni strative Law Judge.

The sanction of six nonths suspension for physical assault upon
the Master of a vessel is not clearly excessive. Therefore, the order
of the Adm nistrative Law Judge will not be disturbed.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance wth the requirenents of applicable
regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at Houst on,
Texas, on 9 January 1984 is AFFI RVED.

B.L. STABILE
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Vice Admral, U S. Coast Guard
Vi ce Commandant

signed at Washington, D.C. this 13th day of June, 1985.

sxxxx  END OF DECI S ON NO. 2391 **x*x
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