Appea No. 2376 - Richard J. Frank v. US - 2 February, 1985.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT NO. [redact ed]
| ssued to: R chard J. Frank

DECI SI ON OF THE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2376
Ri chard J. Frank

Thi s appeal has been taken in accordance with 46 U . S.C. 239(09)
and 46 CFR 5. 30-1.

By order dated 28 February 1983, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas, revoked
Appel l ant's seaman's docunent upon finding himaguilty of
m sconduct. The specification found proved alleges that while
serving as utility 3rd on board the S.S. ASHLEY LYKES under
authority of the docunent above captioned, on or about 5 February
1983, while said vessel was in the port of Houston, Texas,
Appel l ant wongfully possessed certain narcotics, to wit: hashish
and nmarij uana.

The hearing was held at Houston, Texas on 28 February 1983.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty to the charge and specification.

The I nvestigating O ficer introduced in evidence four exhibits
and the testinony of one wtness.

I n defense, Appellant offered in evidence his own testinony.
At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and

specification had been proved by plea. He then served a witten
order on Appellant revoking all docunents issued to him
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The entire decision was served on 15 March 1983. An appeal
was tinmely filed on 13 April 1983 and perfected on 29 Novenber
1983.

FI NDI NGS OF FACT

On 5 February 1983, Appellant was serving as utility 3rd on
board the S.S. AHELY LYKES and acting under authority of his
docunent while the vessel was in the port of Houston, Texas.

On that date, U S. Custonms O ficer Danron, |nspector Blanchard
and O ficer Danron's trained cani ne "Bubba" boarded the S.S. ASHLEY
LYKES. The canine "al erted" outside Appellant's room indicating
the presence of narcotics . |Inside Appellant's roomthe canine
again alerted on a bathrobe. M. Danron found sone material,
subsequently identified as hashish and marijuana, in one of the
bat hr obe pockets. Appellant admtted that the robe, the hashish,
and the marijuana were his. The material seized consisted of
approximately 2.5 grans of hashi sh and approxi mately 0.5 gram of
mari j uana.

During the hearing, Appellant admtted that he knew that the
material in his robe were "narcotics". He clainmed to have found
the hashish and marijuana in the passageway of the vessel.
Appel | ant gave no satisfactory explanation of why he failed to
surrender the hashish marijuana to the Master. Mbreover, at the
time of the incident on 5 February 1983, Appellant stated to the
Custons officials that he bought the hashish on a dock in Egypt.
He also told the Custons officials that he never snoked on duty,
only after his tour.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. Appellant contends that:

1. The search and sei zure violated the Fourth Amendnent of
t he Constitution;

2. The Admi ni strative Law Judge erred by not fully
expl ai ni ng the experinentation exception found at 46 CFR 5. 03-4;

3. The Adm nistrative Law Judge erred by not finding
experinmentation;

4. The Adm ni strative Law Judge erred by not apprising the
Appel l ant of the inplications of a guilty plea;
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5. The Adm nistrative Law Judge erred by treating statenents
made by Appellant prior to his being placed under oath as evi dence;
and

6. The Adm nistrative Law Judge violated the requirenents of

neutrality when he interrogated the Appellant.

APPEARANCE: Law offices of Marvin I. Barish by Jeffrey N Kale.

OPI NI ON
I

Appel | ant asserts that the search which resulted in discovery
of the hashish and marijuana violated the 4th Amendnent of the
United States Constitution. His challenge is not tinely.

This issue was not raised at the hearing and cannot be raised
for the first tine on appeal. 46 CFR 5.30-1(f).

Further, the issue was waived by Appellant's plea of guilty.
A plea of qguilty, properly entered, is sufficient, in and of
itself, to support a finding of proved. Such a plea is an
adm ssion of all matters of fact as charged and averred. It
further constitutes a waiver of all non-jurisdictional defects and
def enses. Decision No. 1203 (DODD). An appeal may not
contravene a qguilty plea, Appeal Decision No. 1631 (WOLLITZ),
and such a plea obviates the requirenment for otherw se establishing

a prima facie case. Appeal Decision No. 1712 (KELLY).

Had Appel | ant pl eaded not guilty and chal |l enged the adm ssion
of the evidence fromthe search, the legality of the search could
have fully litigated and all rel evant evidence presented.

Appel | ant next contends that the Admi nistrative Law Judge
erred by not fully explaining the experinentati on exception found
at 46 CFR 5.30-4. | do not agree.

Appel | ant asserts that the Administrative Law Judge's failure
to instruct Appellant ... "at great length, as to his possible
def enses regardi ng the possession of narcotics" violated
Appel lant's rights under the Due Process C ause of the Fifth
Amendnment of the United States Constitution. The only case cited
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for this line of argunent, United States v. Rudmall, 55. F. 2d

548 (10 Cir. 1978) raises the issue of pre-indictnment delay which
is not relevant in this appeal. Appellant cites no other authority
for this proposition.

The Adm ni strative Law Judge put Appellant on notice of the
availability of the experinentation exception found at 46 CFR
5.03-4 by reading himthe entire regul ation including the
experi mentation exception. This is sufficient.

Appel I ant next contends that the Admi nistrative Law Judge
erred in not finding experinentation. | do not agree.

Appel l ant was put on notice of the experinentation exception
whi ch the Adm nistrative Law Judge read al oud the regul ation
containing the exception at the outset of the hearing.

Appel lant did not rely on the experinmentation issue at the
hearing. He did not assert that his possession of marijuana and
hashi sh was in preparation for experinmentation or that his past use
of marijuana was experinentation. On the contrary, Appellant
adm tted snoking marijuana on prior occasions between ten and
twenty tines.

The facts do not unequivocally support a cl ai m of
experinmentation. The Adm nistrative Law Judge did not err by not
hol di ng that Appellant's possession of marijuana and hashi sh was
for experinentation.

IV

Appel I ant next contends that the Admi nistrative Law Judge
erred by not fully and fairly apprising himof the inplications
arising froma plea of guilty. | do not agree.

| mmedi atel y upon receiving Appellant's plea of guilty, the
Adm ni strative Law Judge asked Appell ant whether he realized that
by making this plea he was pleading guilty to all parts of the
charge and specification. Further, the Adm nistrative Law Judge
war ned Appellant that the inevitable outconme of his guilty plea
woul d be an order revoking his docunent. After this explanation
Appel I ant mai ntai ned a plea of guilty, although he said he would
like to make a statenment with the guilty plea. At a later tine in
the hearing, the Adm nistrative Law Judge gave Appellant the
opportunity to nake a statenent to be considered in mtigation
pursuant to 46 CFR 5. 20-85(b). Throughout the hearing Appell ant
did not retreat fromhis original plea and his testinony was not
inconsistent with a guilty plea.
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A review of the entire record indicates that Appellant was
fairly put on notice and fully understood the gravity attendant
upon a guilty plea. This is sufficient. See, Appeal Decision
No. 2132 ( KEENAN)

V

Appel | ant next urges that the Adm nistrative Law Judge erred
by considering as evidence statenents he nmade before he was under
oath. | do not agree.

A person who pleads guilty or is found guilty may present
evidence or mtigating circunstances believed to be material. This
may be done either under oath or not. See 46 CFR 5.20-85(b),
and Appeal Decision No. 1969 (Rl DDOCK).

Appel | ant made the statenents conplained of during his
cross-exam nation of a Coast Guard witness. The Adm nistrative Law
Judge did not err when he allowed these questions and consi dered
them as evidence. Even if it had been inproper to allow or
consi der these statenents, Appellant would not have been prejudiced
since he subsequently testified to the sane events in greater
detail under oath.

Vi

Appellant's final argunment is that the Adm nistrative Law
Judge violated the requirenents of neutrality when he interrogated
the Appellant. | do not agree.

Appel l ant took the witness stand. 46 VFR 5.20-90 specifically
provi des that an Adm nistrative Law Judge may question a w tness at
any tinme that he is on the stand. The record nmakes it clear that
the Adm ni strative Law Judge asked Appellant questions in order to
bring out and clarify Appellant's position. The Admnistrative Law
Judge nust conduct the hearing in such manner so as to bring out
all the relevant and material facts, and insure a fair and
impartial hearing. 46 CFR 5.20-1(a). | find no error here.

CONCLUSI ON
There was substantial evidence of a reliable and probative

nature to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the requirenents of
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appl i cabl e regul ati ons.

ORDER

The order of the Adm nistrative Law Judge dated February 28,
1983 at Houston, Texas, is AFFI RVED

J. S. GRACEY

Admral, U S. Coast Quard
Conmmandant

Signed this 2d day of February, 1985.

*xxx%  END OF DECI SI ON NO. 2376  *****
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