Appea No. 2274 - James D. Smart v. US - 5 May, 1982.

UNI TED STATES OF AMERI CA
UNI TED COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Janes D. Smart ( REDACTED)

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2274
Janes D. Smart

Thi s appeal has been taken in accordance with 46 U . S.C. 239(09)
and 46 CFR 5. 30-1

By order dated 28 July 1981, an Admnistrative Law Judge of
the United States Coast Guard at Long Beach, California, suspended
Appel l ant's seaman's docunents for two nonths on six nonths
probation, upon finding himguilty of m sconduct. The
specification found proved all eged that while serving as Tanker man
on board the Crowl ey Barge 4 under authority of the docunent above
captioned, on or about 16 June 1981, Appellant wongfully snoked a
cigarette on the weather deck of said vessel while not in a gas
free condition at Long Beach Berth 233 while bunkering the MV
ORI ENTAL EXECUTI VE.

The hearing was held at Long Beach, California, on 6 and 16
July 1981.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence one docunent,
and an agreed stipulation of facts.

In defense, Appellant offered in evidence the testinony of two
W t nesses, including his own, and docunentary exhibits.
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At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
speci fication had been proved. He then served a witten order on
Appel I ant suspending all docunents issued to Appellant for a period
of two nonths on six nonths' probation

The entire decision was served on 31 July 1981. Appeal was
tinely filed on 5 August 1981 and perfected on 29 Cctober 1981.

FI NDI NGS OF FACT

On 16 June 1981, Appellant was serving as Tankerman on board
the Crow ey Barge 4 and acting under authority of his docunent
whil e the vessel was noored al ongside MV ORI ENTAL EXECUTI VE in the
port of Long Beach, California, at Berth 233. The vessels were
made fast, with ORI ENTAL EXECUTI VE noored starboard side to the
pier and Barge 4 |ying on the port side of ORI ENTAL EXECUTI VE.
Barge 4 was supplying the adjacent vessel with Bunker "C' fuel
During the bunkering operations, Appellant |eft the after deckhouse
of the barge to go to the engineroom To do do, he went out onto
the weat her deck of the barge. During this period, Appellant was
snoking a cigarette. Wile on the weatherdeck he noted a Coast
GQuard Petty O ficer observing him and di sposed of the cigarette
overboard. At all material tines Appellant was person-in-charge of
the transfer operations. The facts as stated are not in dispute.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that the regul ati ons upon
whi ch the order relies do not apply under the facts in this case,
and in any event the regul ati ons concerning the snoking are not
sufficiently clear to justify their application in the present
case.

APPEARANCE: Ackerman, Ling, Russell, Linsley & Mrkovich of Long
Beach, California, By Carlton E. Russell, Esq.

OPI NI ON

Prelimnarily, it should be noted that the regul ation of
direct concern in this case is 46 CFR 35.30-5(d). In the Decision
and Order, reference appears inadvertently to have been nmade to 46
CFR 35.30-20(d). Appellant cites to and di scusses the correct
regulation in his brief on appeal.

The reqgul ation at issue proscribes snoking "on the weat her
decks of tank vessels when they are not gas free or
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are al ongsi de docks." (enphasis added). Speci al

provision is nmade for designation of areas where snoking woul d be
perm ssible at other tinmes and places by the senior deck officer on
duty, and for inspections and designation by that officer or the
mast er of safe snoking areas which may be used during | oading
operations involving cargo of Gade A, B, or C

| am not persuaded by Appellant's argunent that this
regulation is unclear or anbiguous. Sinply put, snoking is
prohi bited on tank vessels if they are not gas freed and when they
are al ongside a dock. No clearer an expression of intent seens
possi ble. The proscription, wthout regard to class of cargo or
other tinmes and places, applid to the tank barge involved here
unless it was gas free or it was not al ongside a pier.

The record indicates that a Bunker "C' | oadi ng operation was
in progress at the time of the snoking incident. Fromthat fact
there may be a permssible inference that the barge was not "gas
free" as contenplated by 46 CFR 30.10-29. | amnot inclined,
however, to rest ny decision on this point since the bunkering
barge falls clearly within the second prong of the proscription in
46 CFR 35.30-5(d). For the purpose of that regul ation, a vessel
nmoor ed out board of another vessel which is itself noored to a pier
or berth, is "alongside a dock." Any other result would be
contrary to two fundanental principles of construction. First,
safety reqgul ati ons should be broadly construed to effectuate their
under | yi ng purose. Appeal Decision 1918, aff'd NTSB O der

EM 31, 2 NTSB 2644. Second, |anguage in a regulating should not
be given a strainage or unreasonable nmeaning. In the present
situation, to consider Barge 4 not to be alongside Berth 233 would
be an absurd result inconsistent with the aimof the regulation to
protect both vessels and port facilities.

Appel lant's concern that the safety principle underlying this
regul ation is defeated since it would not apply to bunkering
vessels transferring their product to anchored vessels is not
persuasive. In the case of anchored vessels, the "gas free"
restriction of the regulation still applies, although in a charge
rel ated to anchored vessels, different problens of proof m ght
arise. This is true irrespective of the classification of the
cargo. Additionally, the specific injunction to the nmaster or
senior officer on duty to designate safe snoking areas arises as a
result of the classification of the cargo, not the |ocation of the

vessel. Thus, the nore volatile cargoes have even broader safety
proscriptions, unrelated to the gas free state of the vessel or its
| ocati on.

Appel lant also errs in his assertion that the "no snoking
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sign" required by 46 CFR 35.30-1(b) is "applicable to G ade A B and
Cliquids - but not Gade E liquids.” Brief at 5 (Appellant noted
his view that Bunker "C' is Gade E, although no evidence appears
of record to establish the flash point of the cargo - flashpoint
being the determ native factor in classifying a cargo). The
subsection nentioned, 46 CFR 35.30-1(b), applies to all tank
vessel s noored or anchored unless enptied and gas free, w thout

di stingui shing grades of cargo. Only 46 CFR 35. 30-1(c)
specifically addresses G ade A, B and Cliquids, restricting the
use of radi o equipnent during transfer of such volatile cargoes in
recognition of the explosion hazard associated with static charges
generated by el ectroni c equi pnent.

The Bul k Cargo Transfer formreferenced by Appellant as
Exhibit Ain his appeal nmakes specific reference to snoking
restrictions in the event Gades A, B, or C cargoes are to be
| oaded. It recognizes the special steps required of the master or
senior duty officer when Gades A, B, or C are being | oaded. The
use of such a form does not excuse, the appropriate officer from
his duty to ensure that other regul ations applicabl e under the
ci rcunst ances of each case are observed. The general safety
regul ations in Subpart 35.30 are a case in point, being broader in
scope than the requirenents contained in 46 CFR 35. 35-20, 30.

CONCLUSI ON
Based upon the record in this case, it is apparent that
Appellant failed to conply with 46 CFR 35.30-5(d). The deci sion

and order adjudged were properly arrived at in accordance with the
controlling statutes and regul ati ons.

ORDER

The order of the Administrative Law Judge dated at Long Beach
California, on 16 July 1981, is AFFI RVED.

R H SCARBOROUGH
Vice Admral, U S. Coast @Guard
Vi ce Commmandant

Signed at Washington, D.C., this 5th day of May 1982.

*xxx%  END OF DECI SI ON NO. 2274  x****
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