Appeal No. 2209 - Sydney Siegelman v. US - 20 May, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
VERCHANT MARI NER' S DOCUMENT
| ssued to: Sydney Siegel man ( REDACTED)

DECI SI ON OF THE VI CE COMVANDANT ON APPEAL
UNI TED STATES COAST GUARD

2209
Sydney Si egel man

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 28 August 1979, an Adm nistrative Law Judge of
the United States Coast CGuard at New Ol eans, Louisiana, after a
hearing at New Ol eans, Louisiana, on 16 July 1979, suspended
Appel l ant's docunent for a period of four nonths upon finding him
guilty of m sconduct. The single specification of the charge of
m sconduct found proved all eges that Appellant, while serving as
abl e seanman aboard SS AUSTRAL ENDURANCE, under authority of his
Merchant Mariner's Docunment did, at or about 1210 on 1 July 1979,
whil e said vessel was at sea, wongfully commt an assault and
battery w thout |egal cause, provocation, or justification upon the
person of one Phillip MOULIC, causing serious and severe bodily
harmto him

At the hearing, Appellant represented hinself. Appellant
entered a plea of not guilty to the charge and specification.

The I nvestigating Oficer introduced into evidence the
testinony of three w tnesses, and two docunents.

I n defense Appellant testified and introduced into evidence
two docunents.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
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and specification as set forth above had been proved. (In finding
t he charge proved, the Adm nistrative Law Judge anended the
original specification, which alleged the wongful engagenent in
mut ual conbat, to conformto the proof of assault and battery
adduced at the hearing.) He then entered an order of suspension
for a period of four nonths.

The deci sion was rendered orally upon close of the hearing and
the order was served on 29 August 1979. Appeal was tinely filed on
31 July 1979, and perfected on 4 Cctober 1979.

FI NDI NGS OF FACT

On 1 July 1979, appellant was serving under authority of his

Merchant Mariner's Docunent as abl e seaman aboard SS AUSTRAL
ENDURANCE, then underway in the Pacific Ocean. At approxi mately
1145 that norning, w thout provocation or justification, an
ordi nary seaman naned MOULI C struck Appellant on the crown of the
heard with a bottle as the forner was departing the crew s ness.
This caused a bl oody | aceration requiring i medi ate nedi cal
treatnent which was adm nistered to Appellant by the Chief Mate.
At approximately 1210, Appellant entered the crew s | ounge where he
found MOULI C al one. Shortly thereafter Appellant repeatedly struck
MOULIC with a blunt object, inflicting such deep and serious wounds
to the latter's head that the vessel's course had to be changed to
permt transfer of MOULIC to a hospital on Easter |sland.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Admi ni strative Law Judge. It is contended that (1) Appellant did
not knowi ngly and with full know edge of the consequences waive his
right to be represented by counsel at the hearing; (2) Appell ant
was not given the opportunity to subpoena wtnesses vital to his
defense; (3) the evidence did not support a finding that Appellant
attacked the victimwith a white doggi ng wench; and (4) that
Appel I ant was not physically capable of representing hinmself or
participating at the hearing.

APPEARANCE: Fields & Rosen, New York, New York, by Mchael S.
SELTZER, Esg.

OPI NI ON
I

One issue not raised by Appellant shoul d be addressed.
Initially, Appellant was charged with nutual conbat. At the
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concl usion of the Coast Guard case in chief, the Admnistrative Law
Judge advi sed Appellant that a prima facie case of assault

and battery had been established. Appellant then presented his
defense. In his witten decision and order the Adm nistrative Law
Judge found assault and battery proved. Al though it would have
been preferable for the Adm nistrative Law Judge to have anended
the specification before the conclusion of the hearing [ See,

e.g., Decision on Appeal No. 2007, he commtted no error

in anending it afterwards. Appellant was given anple notice of
those matters in issue and a fair opportunity to litigate them
Hence, the doctrine of Kuhn v. Cvil Aeronautics Board, 183
F.2d 839 (D.C. Gr. 1950) applies. Cf., Decision on Appea
No. 2152 (notice which appellant ultimately did receive was

t 0o
late in the adm nistrative process").

| reject Appellant's first contention. The Adm nistrative Law

Judge carefully explained to Appellant his right to "be represented
here by professional counsel- a |lawer," [R 3] or "by anyone of
your choosing, such as a union representative, a friend, or any
conpetent person.” R 4. It is quite clear that Appellant
understood his right to counsel but voluntarily chose to proceed
pro se. Appellant's contention on appeal is neritless and

warrants no further consideration.

Bef ore the hearing conmmenced, Appellant requested that the
| nvestigating O ficer subpoena two nenbers of the crew of AUSTRAL
ENDURANCE. The Investigating Oficer attenpted to serve each, but
nei ther was aboard the vessel. At the hearing, Appellant repeated
his desire to have the two as witnesses and indicated that the
presence of a third crew nenber also was desired. Wen it becane
apparent that none of the three would appear that day, Appell ant
el ected to proceed wth his defense without their testinony. None
di d appear at the hearing. However, witten statenents of the
original two were admtted as evidence in Appellant's defense.

Anmong the rights accorded the person charged is that of having
W t nesses subpoenaed. 46 CFR 5.20-45(a)(2). Normally, denial of
this right, wthout adequate justification, will require vacation
of the order and remand. Decision on Appeal No. 1309. In this
case however, the absence of the w tnesses sought by Appell ant
cannot be said to have adversely affected him None of the three
sought by Appel |l ant had seen, or otherw se had acquired any direct
know edge of, the incident in the crew s |ounge. The two seanen
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whom Appel l ant originally requested had witnessed the incident on
the nmess deck only. The third crew nenber apparently had w tnessed
an entirely distinct incident sone two years before. As is
established quite clearly on the record, the only reason Appell ant
desired to have each testify was to establish MOULIC s propensity
for unprovoked violence. But, within both the record and the
initial decision, it is denonstrated anply that the Adm nistrative
Law Judge wel |l recognized the fact of MOULIC s viol ent character.
Hence, the live testinony of the three would not have added

anyt hi ng of substance to Appellant's defense, i.e., such

testi nony woul d have been nerely cunul ative. Cf. Decision on
Appeal No. 1767 (No prejudicial error existed where testinony of
subpoenaed w tnesses who did not appear woul d have been only
cunul ative). For this reason, | reject Appellant's second
contenti on.

IV

Appellant's third contention is absolutely devoid of nerit.
The Adm ni strative Law Judge found as a fact that Appellant "did

strike Phillip Mouulic with a blunt object repeatedly in and about
the head with such force and violence as to inflict deep multiple
wounds into the head of Phillip Mulic."™ 1n the subsequent

"opinion" portion of his initial decision, the Adm nistrative Law
Judge di scussed evidence from which one reasonably m ght infer that
a white doggi ng wench was the "blunt object” used to inflict the
wounds. The Adm nistrative Law Judge never, however, found this

i nference to be fact.

V
There is no indication that Appellant did not conprehend fully
the nature of the proceedings in which he took part, or that he was

precl uded by physical or nental inpairnent from adequately
participating therein. In such circunstances, his contention nust

be rejected. See, Decision on Appeal No. 2038.

CONCLUSI ON

The findings of the Adm nistrative Law Judge are supported by
substantial evidence of a reliable and probative character.

ORDER

The order of the Admi nistrative Law Judge, dated at New
Ol eans, Louisiana, on 28 August 1979, is AFFI RVED.
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R H SCARBOROUGH
Vice Admral, U S. Coast Guard
Vi ce Commmandant

Signed at Washington, D.C., this 20 May 1980.
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