Appea No. 2181 - William Gilbert Burkev. US - 11 February, 1980

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
LI CENSE NO. 443686 and
MERCHANT MARI NER S DOCUMENT NO. Z 85548- D1
| ssued to: WIliam G| bert Burke

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

2181
Wlliam G| bert Burke

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 14 February 1978, an Adm nistrative Law Judge
of the United States Coast Guard at Houston, Texas, after a hearing
at Gal veston, Texas, on various dates between 31 May 1977 and 6
January 1978, revoked the capti oned docunents upon finding
Appel l ant nmentally inconpetent. The original specification of
mental inconpetence found proved all eges that Appellant, while
serving as second mate aboard SS M SSOURI, on or about 3 Novenber
1973, while the vessel was at sea, was, and presently is, nentally
i nconpetent to performthe duties for which he holds a license and
docunent issued by the Coast CGuard.

Thi s hearing was conducted pursuant to the order of the
Nati onal Transportation Safety Board No. EM 51, 2 NTSB 2784(1976).

At the hearing, Appellant was represented by professional
counsel . Appellant entered a plea of not guilty to the charge and
speci ficati on.
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The I nvestigating Oficer introduced into evidence three
docunent s.

I n defense, Appellant introduced into evidence one docunent,
and submtted an affidavit, after the close of the hearing, for
consi deration by the Adm nistrative Law Judge.

Subsequent to the hearing, the Adm nistrative Law Judge
entered a witten decision in which he concluded that the charge
and specification as all eged had been proved he then entered an
order of revocation.

The deci sion was served on 22 February 1978. Appeal was
tinmely filed on 15 March 1978, and perfected on 9 Novenber 1978.

FI NDI NGS OF FACT

The facts previously found proved in this case need not be
repeated here. See, Decision On Appeal No. 2021, as
nodi fied, 2 NITSB 2784(1976). Subsequent to remand by the Nati onal
Transportation Safety Board, the hearing was reconvened. Pursuant
to an agreenent reached anong the parties and the Adm nistrative
Law Judge, Appellant was exam ned at the U S. Public Health Service
Hospital, Baltinore, Maryland, by the Deputy Chief of Psychiatry,
who prepared an initial consultation report and, several days
| ater, a separate "Addendunmt to it. Both reports were admtted
I nto evidence during Appellant's hearing.

BASES OF APPEAL

Thi s appeal has been taken fromthe decision and order of the
Adm ni strative Law Judge. Appellant contends that the decision of
the Adm nistrative Law Judge to revoke Appellant's nerchant
mariner's docunent was clear error, in that the order of the
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Nati onal Transportation Safety Board precluded reconsideration of
Appel lant's fitness for duty under his nerchant mariner's docunent
and the order of the Adm nistrative Law Judge revoking Appellant's
merchant mariner's docunent was not supported by substanti al

evi dence. Appellant further contends that the order of the

Adm ni strative Law Judge revoki ng Appellant's |icense was cl ear
error in that adm ssion into evidence of the reports of the
exam ni ng physician at the Baltinore Public Health Service Hospital
was error and there was not substantial evidence to support
revocation of Appellant's |icense.

APPEARANCE: Mandel | & Wi ght, Houston, Texas, by Eliot P.
Tucker, Esq.

OPI NI ON

Appel | ant contends that the order of the National
Transportation Safety Board (NTSB) precluded reconsideration by the
Adm ni strative Law Judge of Appellant's fitness to hold a nerchant
mariner's docunent. Appellant reasons that the effect of that
order was to term nate proceedings with respect to his fitness to
hol d a docunent, although | eaving open the question of Appellant's
fitness to hold a license.

I n support of his argunent, Appellant cites Briggs v.

Pennsylvania R Co., 334 U S. 304 (1948), for the proposition
that "[i]t is well settled |law that the nandate of an appellate

court nust be followed by a trial court,” and In Re United

States, 207 F. 2nd 567 (1953) for the proposition that "whatever
was before the appellate court and di sposed of it[sic] by its order

Is finally settled and becones the |aw of the case.” Appell ant
further argues that these propositions apply "with equal force to
remands within adm nistrative agencies. |In Retail derks Union

v. NL. RB., 436 F.2nd 316(D.C. Cr.1972), the court held that
doctrines such as | aw of the case and estoppel by judgnent apply to
adm ni strative agencies. Thus, in revoking the docunent after the
remand, the adm nistrative | aw judge exceeded his authority as
limted by the Board's order."
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Al t hough Appellant's construction of the NTSB order is not
wholly wthout nerit, for several reasons | nust reject it.

The order itself, and the opinion preceeding it, do not
evidence clearly the intent of the NTSB to attenpt subsequent Coast
GQuard proceedings to consideration of only the question of
Appellant's fitness to hold a license. For exanple, inits
opi nion, the Board stated, "[t]he sanction will|l be nodified and the
case renmanded for a redeterm nation of appellant's current state of

fitness for sea duty." (enphasis added) 2 NTSB 2784, 2785.

Moreover, it appears that the Board, in vacating the order of
revocation of Appellant's nmerchant mariner's docunent, was

I nfl uenced consi derably by an extant order of a Federal D strict
Court, and decided to fashion its own order to nost nearly conform
to that already issued by the court. In light of these factors, |
am unabl e to conclude that the Board did intend to limt the scope
of further proceedings to only the question of Appellant's right to
hold a |icense.

Buttressing this construction of the Board's order is ny
belief that the Board was quite aware of the well-established
principle of Adm nistrative Law, that upon vacation of an agency
order and remand, the agency is free to conduct additional
proceedi ngs, upon the original charges, to correct defects noted in

the prior proceedings. United Gas | nprovenent Co. v. Continental
Gl Co., 381 U S 392 (1965); Ford Mdtor Conpany v. NLRB, 305
US 364 (1934); Erie R Co. v. United States, 64 F. Supp. 162
(S. D. Chio 1945); Tamam Trail Tours Inc. v. R Conmm ssion,

174 So. 451 (Fla. 1937); Adans v. Gty of Anadarko, 210 P.2d

151 (kla. 1949); Rock Island Motor Transit Co. v. Mirphy Mt or
Freight Lines, Inc., 58 NW\@d 723 (M nn. 1953); Pl ainfiel-Union
Water Co. v. Borough of Muntainside, 102 A2d 1 (N. J. 1954).

Hence, Appellant's right to hold both a |icense and a docunent,

t he subject of the original charge, continued to be at issue.
(Parenthetically, | mght add that the letter of the Chief Counsel
of the Coast Guard directing the Admnistrative Law Judge to
“reopen the matter," provided that "the proceeding wll be open to
t he subm ssion of notions, evidence, and the like as if neither
party had rested prior to subm ssion of the matter for initial
decision."” Upon commencenent of the reopened hearing, the

Adm ni strative Law Judge "[t]his hearing is concerned only with
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your client's right to continue to hold the |license and/or

docunent issued to himby the Coast Guard." (enphasis added).

R 3. Until now, Appellant has not questioned the authority of the
Coast Guard to proceed agai nst the docunent and the license. Thus,
al though the question is jurisdictional in nature and therefore
appropriately may be raised for the first tinme upon appeal, it
cannot be said that Appellant was msled into believing that his
right to hold a nerchant mariner's docunent was not at issue during
t he reopened hearing).

Appel lant's contention as to the strict applicability of the
principles of the "l aw of the case" and "estoppel by judgnent”
evi dences his m sunderstanding of their proper application in the

adm nistrative setting. Briggs v. Pennsylvania R Co., and

In Re United States each stand for the proposition propounded

by Appel |l ant; neverthel ess, because each involved solely the

rel ati onshi p between superior and inferior courts, not that between
agency and review ng authority, each is inapposite. Neither is

Appel lant's citation to Retail Cerk's Union v. N L.R B. any

nore persuasive. Not only did the court in Retail Cerks not
hol d that "doctrines such as | aw of the case and estoppel by
judgnent apply to admni strative agencies," but, in the sane

par agraph of dictumto which Appellant refers, the court flatly
stated, "[t]hese doctrines and concepts have a rightful and
reasonabl e application to the working of adm nistrative agenci es.
They are not to be applied nmechanically so as to transplant what is
right for the judicial systeminto a binding requirenent that wl|
not thrive in the different conditions of agency operations." 463
F2nd 316, 322.

“"[T]o assimlate the relation of these adm nistrative bodies
and the courts to the relationship between | ower and upper courts
Is to disregard the origin and purposes of the novenent for
adm nistrative regulation and at the sanme tine to disregard the
traditional scope, however far-reaching, of the judicial process.
Unl ess these vital differentiations between the functions of
judicial and admnistrative tribunals are observed, courts wll
stray outside their province and read the |aws of Congress through

the distorting | enses of inapplicable |egal doctrine. "F.C. C. .
Pottsville Broadcasting Co., 309 U S. 134 (1940), 144.
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The correct principle is that once a review ng court has
corrected errors of |aw, the agency, upon renmand and
reconsideration, is bound in its further proceedings to act in

accordance with the law as determ ned by the court. F.T.C .
Col gate-Pal nolive Co., 380 U S. 374 (1965); F.P.C. v. Pacific

Co., 307 U. S. 156 (1939); Ford Mdtor Co. v. N L.R B., supra.
That an adm nistrative agency is not free sinply to ignore entirely

the decision after reviewis clear. Gty of Ceveland v.
F.P.C., 561 F.2nd 344 (D.C. Gr. 1977); Mefford v. Gardner,
383 F.2nd 748 (6th Cr. 1967); Mrand Brothers Beverage Co. V.

N.L.RB., 204 F.2nd 529 (7th Cr. 1953). Nevertheless, "an

Adm ni strative determnation in which is inbedded a | egal question
open to judicial review does not inpliedly forecl ose the

adm ni strative agency, after its error has been corrected, from

enforcing the legislative policy commtted to its charge.” F.C C

v. Pottsville Broadcasting Co., 309 U S. 134, 145.

The NTSB, during the relatively short tinme that it has been
enpowered to review ny deci sions upon appeal, has not addressed
this question. | amconfident, however, that the Board did not
intend to attenpt to disturb this well-established allocation of
functions between agency and reviewi ng entity. Hence, upon remand,
the charge remained in effect without nodification, and the Coast
GQuard was free to proceed "as if neither party had rested prior to
subm ssion of the matter for initial decision."

Appel | ant contends that it was inproper to admt into evidence
the two nedical reports (initial report and "addendunt) prepared at
the Baltinore Public Health Service Hospital because (1) the
reports were hearsay; (2) Appellant had no opportunity to
cross-exam ne the physician who prepared them and, (3) the Coast
GQuard failed to offer evidence of the physician's qualifications.
| reject this contention of Appellant's.

Pursuant to the Federal business records exception to the
hearsay rule, codified at 28 U S.C. 1732, the initial nedical
report and "addenduni were admtted properly as exceptions to that

rule. Thomas v. Hogan, 308 F.2nd 355 (4th Gr. 1962).
Al t hough the physician who prepared the two di sputed reports
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was not avail able for cross-exam nation at the hearing, the

Adm ni strative Law Judge did provide Appellant with anple
opportunity to depose him either in person or by witten

I nterrogatories. Appellant initially accepted this proposal of the
Adm ni strative Law Judge, but subsequently declined to purpose it.
Neverthel ess, there is no reason to doubt the veracity of the
exam ni ng physician (especially in light of elaborate precautions
taken to insure physician's "inpartiality"). Hence, the |ack of
cross-exam nati on properly could have been considered in
establishing the evidentiary weight to be accorded the reports, but
It was not sufficient reason to preclude admtting theminto

evi dence under the business records exception.

Appel lant's objection with regard to the nedi cal
qualifications of the physician who prepared the two reports was
not raised at the tinme they were offered for adm ssion into
evidence. Appellant first asserted this objection as part of his
cl osing argunent, well after the Investigating Oficer had rested.
I n such circunstances, the "objection” should be deened waived. In
any event, | amsatisfied that the exam ning physician, identified
as the "Deputy Chief of Psychiatry." does possess satisfactory
qgualifications.

Appel | ant argues that the record does not contain substanti al
evi dence to support an order revoking either Appellant's |license or
Appel l ant's nerchant nmariner's docunent. However, the record
contains evidence sufficient to establish that Appellant currently
suffers fromwhat is diagnosed as "paranoid schi zophrenia, in
remssion." It is further established that Appellant has suffered
what apparently were "psychotic breaks," severe enough to require
hospitalization on two occasions and to require his relief from
duty aboard a vessel on a third occasion. Lastly, the diagnosis of
current remssion is said to nean "that the psychotic state is
I nactive at the present tine, but the psychotic episodes have a
tendency to recur in this patient. [Appellant's] risk of a future
psychotic break cannot be stated in percentage formbut it can be
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said to be greater than that of a person who has no history of
mental illness.”

One question present itself. Does Appellant suffer from an
| npai rment of sufficiently disabling character to support a finding

that he is not conpetent to performsafely duties aboard a

mer chant vessel of the United States? |If the answer to this
gquestion is "yes," then revocation of all |icenses and docunents is
the only proper sanction.

| conclude that the answer to this question is "yes." | am
satisfied that Appellant has not suffered a serious relapse since
his |last "psychotic break."” Yet, he currently and clearly does
suffer froma serious nental illness. As characterized by the
medi cal report of the exam ning physician at the Baltinore Public
Heal th Service Hospital, and as evidenced by Appellant's nedical
history of recurrent nental relapses, the risk that Appellant w ||
again suffer another debilitating "psychotic episode” is of such
significance as to preclude a finding that Appellant can be
expected to performduties aboard a nerchant vessel of the United
States without substantially endangering the lives of those aboard,
and the vessel itself.

Revocation of both |license and docunent is appropriate.
Appel l ant's nental inconpetence is not such that it only affects

his ability to performcertain professional skills. Cf., 46

CFR 5.20-170 (d) ("Wien an admnistrative |aw judge determ nes that
the person charged is professionally inconpetent in the grade of
the license, certificate or docunent he holds, but is considered
conpetent in a |ower grade, the admnistrative | aw nay revoke the

| icense, certificate or docunent and order the issuance of one of
the lower grade.") Upon suffering a relapse, the effect of
Appel | ant' s schi zophrenia is such as to preclude his safely

perform ng any duties aboard a vessel. Revocation, rather than

an i ndefinite suspension, required when nental inconpetence is
found proved because there is no provision in the statute, R S.
4450, as anended (46 U.S.C. 239), or the regulations issued

t hereunder, for issuing a suspension order of indefinite duration.
An Adm ni strative Law Judge is required, when he issues an order of
suspension, to issue it for a "specified period." 46 CFR
5.20-170(e); Decision on Appeal No. 2162. 1In several cases

where nental inconpetence was found proved, | affirnmed orders of
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suspensi on because of ny policy of not increasing the severity of
an order upon appeal, [See, Decisions on Appeal Nos. 570, 570,
1502, 2162], but never have | condoned the issuance of such
orders. See, Decision on Appeal Nos. 897, 1086, 1169, 1502,

1677. In the interest of pronoting the safety of life and
property at sea, | have adopted this strict policy of requiring
revocation of all |icenses and docunents when nental i nconpetence
i s found proved. Because the determ nation of policy in

adm nistering a statute is properly the function of the agency
charged with executing the statutory nandate, [F.T.C v.

Col gate-Pal nolive Co., supra; F.C.C. v. Pottsville

Broadcasting Co., supra; Geater Boston Tel evision Corp. v.
F.C.C., 444 F.2d 844, (D.C. G r.1970), cert. denied, 403 U S
923(1971); reh. denied, 404 U. S. 877(1971)], and because the
fashioning of renedies to carry out that policy also is the
responsibility of the agency itself, not a review ng authority,
[NNL.R B. v. Food Store Enployees Union, Local 347, 417 U.S. 1
(1974) ], | need say nothing further about this matter than that |
shall not be the one to permt Appellant, or anyone suffering from
a disability such as his, to serve aboard any vessel, whether in

port or at sea, in any capacity in which he could cause serious
harmto hinself, to others, or to the vessel itself.

ORDER

The order of the Adm nistrative Law Judge, dated at Houston,
Texas, on 14 February 1978, is AFFI RVED.

J. B. HAYES
Admral, U S. Coast Guard
Conmandant

Signed in Washington D.C., this 11th day of Feb 1980

**x**  END OF DECI SI ON NO. 2181 *****
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