Appea No. 2180 - Gary Neale METCALFE v. US - 8 January, 1980.

UNI TED STATES OF AMERI CA
UNI TED STATES COAST GUARD vs.
MERCHANT MARI NER' S DOCUMENT ( Redact ed)
| ssued to: Gary Neal e METCALFE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

2180
Gary Neal e METCALFE

Thi s appeal has been taken in accordance with 46 U . S.C. 239(09)
and 46 CFR 5. 30-1.

By order dated 22 June 1978, an Adm nistrative Law Judge of
the United States Coast CGuard at Houston, Texas, revoked
Appel l ant's seaman's docunents upon finding himinconpetent for
service as a seaman. The specification found proved all eges that
whil e serving as able seaman on board the United States SS AVERI CAN
EAGLE under authority of the docunment above captioned, on or about
14 January 1978, Appellant, while the vessel was in the port of
Portl and, Maine, suffered froma "seizure"

The hearing was held at Port Arthur, Texas, on 30 January and
11 April 1978.

At the hearing, Appellant failed initially to appear but when
granted a reopening of the case elected to act as his own counsel
and entered a plea of not guilty to the charge.

The I nvestigating Oficer introduced in evidence the testinony
of w tnesses and nedi cal records.

In defense, Appellant offered in evidence the testinony of two
W tnhesses. After the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to Appell ant.
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The entire decision was served on 27 June 1978. Appeal was
tinely filed and perfected on 27 Cctober 1978. Since that tine it
has been | earned that Appellant has died.

BASES OF APPEAL

Thi s appeal was taken fromthe order inposed by the
Adm ni strative Law Judge. In view of the disposition necessary the
nunmer ous grounds asserted need not be spelled out.

APPEARANCE: Lyle C. Cavin, Jr. San Francisco, California, by
Thomas A. Rasch, Esq.

OPI NI ON

Thi s proceedi ng was properly opened in absentia and had
the initial decision been made on the basis of the record there
woul d have been little difficulty in sustaining the pertinent
findings and the order entered. The Adm nistrative Law Judge

observed that a prim facie case had been made out, and

al t hough he woul d have preferred to have Appell ant subjected to
medi cal exam nation for nore evidence ( a condition which was
beyond his authority to require because of Appellant's failure to
avail hinself of the opportunity to appear at the hearing), he
decl ared the hearing cl osed.

Two nonths |later, on receipt of a letter from Appel |l ant which
the Adm nistrative Law Judge construed as a request to keep the
heari ng open, Appellant was given an opportunity to appear. The
record fromthis point on suffers fromseveral flaws.

Docunents which were apparently offered and accepted into
evi dence do not appear and cannot be accounted for on the face of
the record itself. Oher docunents are m sl abeled. The record
reflects erroneous procedure in dealing with Appellant’'s nerchant
mariner's docunent, with the prospective service by mail of the
witten decision, and with the ascertainnent of prior record in the
event of an adverse finding.

Appel | ant desi gnedly appeared w t hout counsel, and when he was
instructed of his right to testify in his own behalf, and his
privilege to remain silent, the record | eaves open a definite doubt
t hat Appel | ant knew whet her he was "testifying" (as the
| nvestigating O ficer plainly thought he was) or was nmaking a very
| engt hy conbi ned unsworn statenent and argunent (as the
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I nvestigating O ficer found out when refused the opportunity to
cross-examne). Inappropriately, it appears that Appellant was
told by the Adm nistrative Law Judge of his right "to question any
witnesses that | call to testify against you," and toward the end
of the hearing , after apparently noting a | ack of "coherence" in
the record, the Adm nistrative Law Judge told Appellant, "Wat | do
have hear fromyou and what | would like to hear fromyou is

whet her or not on January 14, 1978,...you had a seizure." This was
precisely the matter on which Appellant had entered his plea of
denial and as to which he was obliged to nake no statenent, since
he had not been sworn as a witness in his own behal f.

The fact that the Investigating Oficer was permtted to
reopen his case on the continuation of the hearing w thout
reference to the fact that the case had been "rested" at the
earlier session, and to introduce evidence of actions which
occurred after the case had been "rested" and were, w thout nore
foundation, irrelevant to the allegations specified in the matter
of the hearing, was another irregularity which, unfortunately, was
reflected in the findings of the initial decision to Appellant's
obvi ous prej udi ce.

There is reason to believe, fromthe record, that Appellant
hinsel f contributed to the irregularities which eventuated, but the
heari ng, neverthel ess, should not have been permtted to get out of
hand. Since Appellant has since died, a determ nation of the
nmerits of the case has been rendered noot, but the procedural
errors contan nated the case cannot be | eft unnoti ced.

CONCLUSI ON

Wth the decease of Appellant the only appropriate order is
one of dism ssal of the charges.

ORDER

The findings and order on the charge of "I NCOVWETENCE, "
entered at Houston, Texas, on 22 June 1978, after hearing at Port
Arthur, Texas on 30 January and || April 1978, are SET ASIDE, and
t he charges are DI SM SSED

R H SCARBOROUGH
Vice Admral, U S. Coast CGuard
ACTI NG COVIVANDANT

Signed in Washington, D.C. this 8th day of January 1980.
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