Appea No. 1987 - Robert BROWN v. US - 22 August, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUVMENT NO. Z-1289667
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Robert BROMWN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1987
Robert BROMN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 4 August 1972, an Admi nistrative Law Judge of
the United States Coast Guard at San Francisco, California revoked
Appel l ant's seaman's docunents upon finding himaguilty of
m sconduct. The specification found proved alleges that while
serving as an Able Seaman on board United States SS HALCYON PANTHER
under authority of the docunent above captioned, on or about 10
Septenber 1971, while the vessel was in the port of Subic Bay,
Republic of the Philippines, Appellant was wongfully in possession
of marijuana.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not gquilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of several w tnesses, shipping docunents of the SS HALCYON PANTHER,
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a bag of marijuana, and a | aboratory report.

I n defense, Appellant offered in evidence the testinony of a
co-respondent and certain docunents.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. The Adm nistrative Law Judge
then served a witten order on Appellant revoking all docunents
| ssued to him

The entire decision was served on 9 August 1972. Appeal was
tinmely filed on 8 Septenber 1972. A brief in support of appeal was
received on 9 July 1973.

FI NDI NGS OF FACT

On 10 Septenber 1971, Appellant was serving as an Abl e Seaman
of United States SS HALCYON PANTHER and acting under authority of
hi s docunent while the ship was in the port of Subic Bay, Republic
of the Philippines. At 1440 on that date, the Appellant together
with two other nen, all of whomwere nenbers of the crew of the SS
HALCYON PANTHER, were returning to their vessel by taxi from shore
| eave at Subic Bay. The vessel was situated at a U S. Navy
pi er,accessible only by entering one of the guarded gates and
crossing the Navy base. The area was well posted with notices that
all persons entering or |eaving the area were subject to search.
As the taxi entered the gate and stopped for clearance the
Appel l ant and the others wth himwere detained for a routine
search. The search produced fromthe person of the Appellant a
pl astic bag containing a | eafy substance which |ater proved to be
11.6 grans of marijuana.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. The basic grounds for appeal as stated
in Appellant's brief are as foll ows:

(1) Appellant has been deni ed substantive due process of |aw

(2) There is evidence and authority on which to base a
def ense of isolated experinental use of marijuana; and

(3) The Commandant has authority to nodify the order of
revocation entered by the Adm nistrative Law Judge.

APPEARANCE: San Franci sco Nei ghbor hood Legal Assistance
Foundati on, San Francisco, California, by Panela M
Dostal, Esq.
OPI NI ON

The hearings on this matter were held in joinder with those of
co-respondent, Walter T. Men, Z-1202907, with the express consent
of the Appellant. No issue has been raised regarding the propriety
of the proceedings or the adequacy of representation provided
Appel l ant by the joint counsel and | specifically hold the
proceedi ngs were properly conducted in all respects. Neither, has
t here been a contention by Appellant concerning any factual matters
whi ch were decided by the Adm nistrative Law Judge, save his
contention that there is evidence to raise a "defense" of
experinmental use. | conclude that the findings of the Judge
regardi ng the possession by Appellant of the 11.6 grans of
marijuana and the jurisdiction of the Coast Guard over the
Appel | ant have been proved by reliable and probative evi dence and
are affirmed.
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Appel l ant' s invol ved argunent asserting a denial of due
process of |aw because his seaman's docunents were ordered revoked
by the Adm nistrative Law Judge is without nerit. Hi s claimthat
the regul ations requiring revocation (46 CFR 137.03-3 and 137.03-4)
do not further the purposes of the statute reveals a confusion on
his part between the statute under which he was charged, 46 USC
239, and that of 46 USC 239b. The distinction between these
statutes has been recently discussed at |length in Decision on
Appeal No. 1955 and will not be reiterated herein. Suffice it

to say, that 46 USC 239 was enacted to provide the Commandant w th
w de discretion to define m sconduct and to take appropriate action
to suspend or revoke the docunents of those found guilty of such
acts. As defined by 46 CFR 137.05-20, the possession of marijuana
I s m sconduct. Experience has denonstrated the dangers associ at ed
Wi th persons on board nerchant vessels who are users, possessers,
or traffickers in drugs or marijuana. Revocation of the docunents
I s appropriate when the charge and specification have been proved
to insure that overall discipline and the safe operation of ships
at sea i s preserved.

Appel | ant hints that he was not serving any useful purpose of
his vessel since he was not actually on board at the tine of the
comm ssion of the offense and cites as proof of this the fact he
was never |ogged for the incident. There is anple authority
hol ding that a person is in fact in the service of his vessel and
serving under the authority of his docunents while on shore |eave.

See Decision on Appeal No. 1894 and Aguilar v. Standard

Gl Co., 318 U S 724. In this instance, Appellant was

actually in the process of returning to the ship, clearly his
conduct at this juncture has a direct relationship to the vessel.
Whet her or not Appellant was | ogged for the offense is irrel evant
to a finding of guilty where, as here, it is supported by other
substanti al evidence. Decision on Appeal No. 1908.

Appel | ant next argues that there is evidence upon which a
"def ense" of experinental use could be based. It should first be
noted by Appellant that there is no such "defense". The provision
to which he refers, 46 CFR 137.03-4, provides that the
Adm ni strative Law Judge nay enter an order |ess than revocation
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after the specification and charge have been found proved where the
person submts satisfactory evidence that the possession was the
result of experinmentation and will not recur. This provision is in
the nature of mtigation, but does not provide a "defense" to the
char ge.

| found no evidence of experinentation in the record. It may
be noted that 11.6 grans of marijuana will produce approxi mately 40
useful cigarettes which is an anbunt well in excess of any tending

to show nere experinentation. See Leary v. United States,

395 U.S. 6 (1969). Appellant had the opportunity to submt

sati sfactory evidence at the hearing, but failed to do so. The
finding that the use or possession was the result of
experinmentation is a factual one to be made by the Adm nistrative

Law Judge. Decision on Appeal 1896.

The final point raised by Appellant is that there is authority
for the Commandant to nodify the revocation order. The cases cited
by Appellant for this proposition arose under 46 USC 239b and are
not in point in a proceeding which arises under 46 USC 239.
Regar dl ess of whatever authority may be supposed to exist to nodify
the order as entered by the Adm nistrative Law Judge, no
subst anti al reason has been advanced for so doing. The finding and
concl usions of the Judge are supported by substantial evidence of
a reliable and probative character and the order of revocation is
appropri ate.

ORDER

The order of the Exam ner dated at San Francisco, California
on 4 August 1972, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 22nd day of August 1973.
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Revocati on not revi ewabl e by Commandant under 46 USC 239.

*xx**x  END OF DECI SI ON NO. 1987 ****=*
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