Appeal No. 1980 - Ruben PADILLA v. US - 27 duly, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. ( REDACTED) AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Ruben PADI LLA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1980
Ruben PADI LLA

Thi s appeal has been taken in accordance with Title 46 United
States code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 Decenber 1970, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, suspended
Appel l ant's seaman's docunents for six nonths on ei ghteen nonths
probation upon finding himguilty of msconduct. The specification
found proved all eges that while serving as a Bedroom Messnman on
board SS ROBI N GOODFELLOW under authority of the docunent above
captioned, on or about 24 May 1970, Appellant wongfully struck
Walter L. McBride, a fellow crewrenber, with his fists while said
vessel was at Poro Point, San Fernando, La Anion, R P.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of a witness, and a Consul ar report.

In defense, Appellant offered in evidence his own testinony,
that of another w tness and sone nedical reports.

At the end of the hearing, the Adm nistrative Law Judge
rendered a witten decision in which he concluded that the charge
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and specification had been proved and then entered an order
suspendi ng all docunents issued to Appellant for a period of six
nmont hs on ei ght een nont hs' probati on.

The entire decision was served on 15 January 1971. Appeal was
tinely filed on 4 February 1971 and perfected on 24 May 1971.

FI NDI NGS OF FACT

On 24 May 1970, Appellant was serving as a Bedroom Messman on
board SS ROBI N GOODFELLOW and acting under authority of his
docunent. Because of the disposition to be made of this case no
further findings are needed.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) Exhibit B, a copy of a Consul's report should
not have been admtted i nto evidence;

(2) testinony of the Chief Mate should be stricken
because full cross-exam nation of the w tness
was denied to Appellant; and

(3) the testinony of the witness, MBride, should
have been di sregarded as unworthy of belief.

APPEARANCE: Klein & Sterling, by Walter J. Klein, Esq.

OPI NI ON
I

Initially, it should be noted that the entire procedure
followed in taking and introducing into evidence the deposition of
Walter L. McBride, the alleged victimof Appellant's assault, was
highly irregular. It was apparently done in a nmanner agreed upon
by all parties concerned, but these arrangenents are not reflected
in the record and this is error. In this case it is harmess error
since these transactions were subsequently ratified; however, this
type of off-the-record transaction is an open invitation to
rever sal

Turning to matters concerned with the single specification
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found proved out of the four originally preferred, | would like to
speak first to Appellant's claimthat he was deni ed conpl ete
cross-exam nation of the first witness to appear before the

Adm ni strative Law Judge, the Chief Mate of the vessel

The testinony of the Mate tended principally to prove that
Appel I ant was intoxicated on 24 May 1970. The specification

all eging intoxication was the one di sm ssed sua sponte by

the Adm nistrative Law Judge on the grounds that the specification
did not allege an offense. This testinony was used by the Judge,
however, to find that Appellant was in fact intoxicated at the tine
so as to underm ne Appellant's credibility as to his testinony
about the offense found proved. There is no inconsistency in
hol di ng that a specification dealing with intoxication does not
state an offense and at the sanme tine holding that intoxication was
established as a fact in order to undermne the credibility of
Appellant's testinony on another matter occurring at the sane tine.
If this were all, there would be no problem

The Chief Mate testified that he saw Appellant returning to
the ship just prior to the altercation in a condition which |led him
to conclude that Appellant was intoxicated. Later, after the
altercation the Chief Mate encountered Appellant and his
observation at that tinme confirnmed his inpression that Appell ant
was i ntoxi cat ed.

On cross-exam nation he denied participation in entering the
events of 24 May in the official ship's log. Appellant's Counsel
then conpl ai ned that he could not conplete his cross-exam nation
wi t hout seeing the log, which the Investigating O ficer stated was
"still in Mbile" and thus unavail able. Wen counsel protested
twice that there had been anple tine to get the log to New York for
the hearing, the Judge said:

"I will tell him(the Investigating Oficer) to get the

official log book. But | don't think it will frustrate

you, because the witness said that he doesn't recall, and
he further went on to say that the entry was made in the
Anmerican Consul's office." R-45. This begs the question

because it assunes that what the witness said was true
and that access to the log would only confirmhis
testinony. As will be seen in a nonent, the truth was
| at er denonstrated to be ot herw se.

It is true that Counsel ultimately consented to the excusal of
the witness (R-48), but | amnot inclined to insist on a harsh
theory of waiver in view of the Investigating Oficer's failure to
of fer any explanation as to why the official log was still in
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Mobil e, the Adm nistrative Law Judge's apparent reluctance to order
t he production of the | og, and subsequent fi ndings.

The official |og never was produced at the hearing. |In 27
August 1970, the Investigating O ficer offered in evidence and the
Adm ni strative Law Judge received into evidence, a report, dated 26
May 1970, of the Consul in Manila. The third enclosure to the
report includes a copy of an entry on page 27 of the official |og
of the vessel, certified to be a true copy by the Coast CGuard
Merchant Marine Detail Oficer in Manila, dealing with the events
of 24 May 1970, as of departure from Poro Point, the day before the
vessel arrived at Manila, and it is signed by the Chief Mte.

There is no doubt that had this docunent been avail abl e when the
Chief Mate was on the stand on 23 July the cross-exam nati on woul d
have been nore effective and telling. | amconcerned that the

j udge does not even nention this matter in his opinion. |t was
nei t her concl usively established nor denied that the Investigating
O ficer had the docunent in his possession on 23 July, but the
record | eaves the Investigating O ficer vulnerable to the

i npeachnent. In fact, the Investigating Oficer's |ack of concern
that the log was "still in Mbile" on 23 July, when it was
apparently his intent to prove two of the original specifications
by the use of a log entry only, would indicate that he already had
an adm ssi ble copy of that log entry available to himw thout
having to call for the original docunent. This, of course, was the
copy enclosed with the Consul's report.

| do not specifically conderm what was done here in the
absence of a full inquiry into the tactics involved and the reasons
therefore,but | refuse to speculate to the prejudice of Appellant
that sonme justifiable cause m ght exist.

Appel I ant argues that insofar as the Judge's findings are
based exclusively on the testinony of MBride the normal rule that
evaluation of credibility is a function of the trier of facts does
not apply since the testinony was taken by deposition and the Judge
was in no better position than | to evaluate the credibility of the
deposition record. | aminclined to agree, with the caveat
that when an Adm nistrative Law Judge's eval uation of deposition
testinony's credibility is influenced by corroborative evidence |
wll not arbitrarily reject his evaluation. It is then necessary
to exam ne the other evidence to determ ne whether it corroborates
McBride's testinony.
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The testinony of the Chief Mate does not bear upon the nerits
of the case. Wen he arrived at the scene of the fracas, the
epi sode was over and Appel |l ant was not even there.

The official |og book entry is absolutely unreliable for
several reasons. It recites that the Chief Mate "was summoned to
#4 Hatch" to break up an altercation. The Chief Mate's testinony
shows clearly that the reference to "#4 Hatch" in the log is wong.
When the Chief Mate was at "#4 Hatch" the altercati on was al ready
over and the Mate was being summoned to the Master's office.

Al t hough the official log entry m ght have been given sone
wei ght as a record made in the regular course of business, its
reliability in that area is inpugned by the fact that the w tness
to the entry both denied and failed to recall that such an entry
was made and was never confronted wth the docunent which he had
si gned.

When the | og recounts that Appellant "had to be restrained” it
i's unsupported by other testinony. The |og specifically shuts out
a theory that it was based on a Master's investigation, because the
Master stated his intention to investigate after the vessel should
have arrived at Manil a.

O course, the failure to apprize Appellant of this log entry,
made on the date of the alleged offense, deprives it of any
preferred status as an entry nmade in substantial conpliance with
statute, but, for purposes of the "record nmade in the regul ar
course of business" rule the probative value of this entry is
conpl etely denol i shed.

Controlling as to its probative value is the fact that the | og
entry recounts only an "altercation" between two nen. It does not
mention a bl ow struck by anyone. It does not tend to prove that
Appel l ant struck MBride as alleged in the specification.

| recognize that the report of the Consul hinself speaks of

"assault." The words used are, "He was al so | ogged on May 24, 1970
for assaulting a fell ow crewnenber, galley utilityman Walter L.
McBride." The Consul's report is of no probative val ue since the

log entry nost definitely did not record that Appellant had
assaul ted anyone, or even struck anyone at any tinme or place.

I nsofar as the testinony of McBride is concerned, it is

obvious that there is not a shred of corroboration anywhere in the
record.
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| conclude, therefore, that Appellant is correct in his
assertion that | amin a position to reevaluate MBride's
deposition testinony since it is the only evidence which tends to
support the Judge's findings and the Judge was in no better
position than | to determine credibility.

Vv

| find McBride's testinony inherently incredible so as to
render it insufficient to provide, without nore, a basis for the
Adm ni strative Law Judge's findings. MBride was certain that the

vessel was at anchor and not noored to a pier or wharf. |f the
Chief Mate's testinony was not conpletely underm ned by his "l og
entry" recollections, and is to be believed at all, the vessel was

definitely noored to a shore side installation.

As to discrepancies in MBride's testinony the Judge di scusses
only one, when MBride testified that he had dealings with
Appel I ant on board about five days after the event in question
whil e the record shows conclusively that Appellant was separat ed
fromthe vessel the very next day. The Judge found no fundanent al
credibility fault with this; but he does not discuss at all the
flat contradiction about the location of the vessel at the tine of
the all eged assault.

Vi

The Adm nistrative Law Judge may have correctly rejected
Appel lant's testinony (and, incidentally that of another seaman who
testified in behalf of Appellant, although the record does not give
any clue as to why this other seaman's testinony shoul d have been
rej ected) about what happened, on the grounds that he believed that
Appel l ant was intoxicated at the tine of the all eged events and,
therefore, was not a reliable witness as to what occurred.

The nere rejection of testinony of a person charged does not
tend to prove the truth of the allegations |odged against him The

burden still is upon the Investigating Oficer to provide the
requi site evidence upon which to predicate findings. | do not
think that it was provided in this case. See Decision on Appeal
No. 894.

Vi

Appel lant's first conplaint on appeal, that the Consul ar
report shoul d not have been admitted into evidence, nust be
summarily rejected. The report was adm ssible under 28 U S.C. 1740
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and 46 CFR 137.20-115. The enclosures to the report were

adm ssi ble on the sane basis. The matter of weight to be assigned
is different fromthe adm ssibility of the docunent. The question
of wei ght has been di sposed of herein.

VI

One ot her point should be noted. Appellant requested a

subpoena duces tecumfromthe Adm nistrative Law Judge for

four itenms including: "All statenents taken or received by said
ship owner in connection with the incidents of May 21 and May 24,
1970." The Admi nistrative Law Judge deni ed the request for these
itenms on the grounds that they were in the nature of a discovery
notion and he had no power to order discovery. It may well be that
there is a no authorization for "discovery” in admnistrative
procedure statutes; however, here we are not tal king about

di scovery. The rules for discovery are applicable to situations
where one party may be forced to disclose information to anot her
before trial. Discovery has no relevance to an application to
conpel a non-party witness to produce a record at the hearing.
Therefore, the Adm nistrative Law Judge's reliance on the theory of
"di scovery rules" was not well founded and woul d require at | east
aremand if the totality of the record did not nake the fl at

di sm ssal of the charge appropriate.

CONCLUSI ON

The record in this case does not provide evidence of the
requisite quality to support the one relevant finding of fact nade
by the Judge, after efforts had been nade to prove four different
of fenses by Appellant. The charges nust be di sm ssed.

ORDER

The order of the Adm nistrative Law Judge dated at New YorKk,
New York, on 22 Decenber 1970, is VACATED. The charges are
DI SM SSED.
T. R Sargent
Vice Admral, U S Coast Guard
Acti ng Commandant

Signed at Washington, D.C., this 27th day of July 1973.

| NDEX

file://lIhgsms-lawdb/users/K nowledgeM anagementD...0& %20R%201980%20-%202279/1980%20-%20PADILL A .htm (7 of 9) [02/10/2011 9:23:25 AM]



Appeal No. 1980 - Ruben PADILLA v. US - 27 duly, 1973.

Evi dence

Adm ssi on of; agreed upon off the record, error

Lack of, denying full cross-exam nation

Log entry unavail abl e, effect of

Oficial |og

Consul ar report, hearsay

Credibility of when by deposition

Conpel I'i ng di scl osure of, not "discovery"
Cross-exam nati on

Deni al of, because of lact of all evidence

| npedance of

Wai ver of, harsh theory of, not to be enpl oyed
Charges & Specifications

Def ecti ve

Def ectiveness of intoxication charge does not

prevent credibility consideration

| nt oxi cation

Credibility affected
Log entries

Absense of, as a defense

Absense of, prejudicial
Unreliability of due to obvious errors

Regul ar course of business rationale insufficient

due to conflicting evidence

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%201980%20-%202279/1980%20-%20PADIL LA .htm (8 of 9) [02/10/2011 9:23:25 AM]



Appeal No. 1980 - Ruben PADILLA v. US - 27 duly, 1973.
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*xxxx END OF DECI SION NO. 1980 **x**

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%201980%20-%202279/1980%20-%20PADIL LA .htm (9 of 9) [02/10/2011 9:23:25 AM]



	Local Disk
	Appeal No. 1980 - Ruben PADILLA v. US - 27 July, 1973.


