Appeal No. 1973 - Juan A. G. CRUZ v. US - 5 July, 1973.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-698701 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Juan A. G CRUZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1973
Juan A, G CRUZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 28 June 1972, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel | ant' s seaman's docunents for six nonths outright upon finding
himguilty of m sconduct. The specification found proved all eges
that while serving as an Q| er-Mintenance-Utility on board the SS
DELTA MEXI CO under authority of the docunents above descri bed, on
or about 15 May 1972, Appellant did wongfully assault and batter
the Third Assistant Engi neer.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of guilty to the charge and specification.

The I nvestigating Oficer introduced in evidence excerpts from
the Shipping Articles and O ficial Ship's Log and other docunentary
evi dence.

At the end of the hearing, the Adm nistrative Law Judge
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rendered a witten decision in which he concluded that the charge
and specification had been proved by plea. The Admnistrative Law
Judge then entered an order suspending all docunents issued to
Appel l ant for a period of six nonths outright.

The entire decision was served on 8 Decenber 1972. Appeal was
tinely filed on 26 Decenber 1972.

FI NDI NGS OF FACT

On 15 May 1972, Appellant was serving as an
QO |l er-Maintenance-Uility on board the SS DELTA MEXI CO and acti ng
under authority of his docunent while the ship was in the port of
Rio de Janeiro, Brazil. Due to the disposition of this case no
further findings of fact are necessary.

BASES OF APPEAL

The issues raised on appeal will not be specifically dealt
with due to the ultimate disposition of the case on ot her grounds.

APPEARANCE: W Frederick Denkman, for Appellant.

OPI NI ON

The record in the instant case indicates that Appellant's
guilty plea was inprovidently entered. The regul ati ons governi ng
R S. 4450 hearing inpose a duty on the Adm nistrative Law Judge to
reject a "qguilty" plea, when a person charged nmakes a statenent or
presents evidence inconsistent with that plea, and enter a plea of
"not quilty". The transcript of the hearing clearly reflects
several statenents by Appellant indicating that he acted in self
def ense. Upon presentation of this evidence, the Admnistrative
Law Judge shoul d have changed the plea to "not guilty". His
failure to do so is reversible error.

Anot her point which bears comment is the severity of the order
| nposed by the Adm nistrative Law Judge. The facts as found by him
show that the incident was provoked by the third Assistant Engi neer
and that the altercation was short in duration and mnor as to
I nj urious consequences. There is no evidence in the record of a
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prior disciplinary record on the part of Appellant. Even though
the order of six nonths outright suspension is in conformty with
the Table of Average Orders, 46 CFR 137.20-165, that table is
nmerely for guidance purposes. The facts in the instant case do not
warrant the inposition of such a severe order.

In view of the above considerations, the suspect nature of the
evi dence supporting the charge agai nst Appellant, and the fact that
it would now be virtually inpossible for the Investigating Oficer
and the Appellant to assenble w tnesses and ot her evi dence
necessary for the presentation of their respective cases, there is
little point in remanding the case for further proceedi ngs.

ORDER

The order of the Administrative Law Judge dated at Houston,
Texas, on 28 June 1972, is VACATED and the charge DI SM SSED.

T. R SARGENT
Vice Admral, United States Coast Guard
Act i ng Commandant

Si gned at Washington, D. C, this 5th day of July 1973.
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*xx**x  END OF DECI SION NO. 1973 ****=*
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