Appea No. 1970 - John THOMASv. US - 29 June, 1973.

I N THE MATTER OF LI CENSE NO. 405740
MERCHANT MARI NER S DOCUMENT NO. Z-520775
AND ALL OTHER SEANMAN S DOCUNVENTS
| ssued to: John THOVAS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1970
John THOVAS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 Septenber 1970, an Adm nistrative Law Judge
of the United States Coast Guard at San Francisco, California
revoked Appellant's seaman's docunents upon finding him
professionally inconpetent and nentally inconpetent. The
speci fications found proved allege that while serving as Third
Assi stant Engi neer on board the SS DESOTO under authority of the
docunent and |icense above captioned, Appellant:

(1) while the vessel was on a foreign voyage to Far Eastern
ports from 14 May to 7 August 1969, did, by his acts and
comm ssions while standing engi ne room wat ches, denonstrate that he
di d not possess and exercise the professional skills and engi ne
room managenent of an ordinary prudent |icensed Third Assistant
Engi neer, thereby rendering hinself unfit to serve on nerchant
vessels of the United States; and
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(2) while the vessel was on said voyage from 14 May to 7
August 1969, did, by his acts and om ssions, denonstrate that he
was suffering froma psychiatric disorder rendering himunfit to
serve on board nerchant vessels of the United States.

At the hearing, Appellant was represented by professional
counsel and entered a plea of not guilty to both charges and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the vessel's First and Second Engi neers, a Custons official and
a psychiatrist and vari ous docunentary evi dence.

I n defense, Appellant offered in evidence a fit-for-duty slip.

After the hearing, the Adm nistrative Law Judge rendered a
decision in which he concluded that the charges and specifications
had been proved. He then entered an order revoking all docunents
| ssued to Appell ant.

The entire decision was served on or about 1 October 1970.
Appeal was tinely filed on 1 Novenber 1970 and perfected on 21 June
1971.

FI NDI NGS OF FACT

From 23 May to 7 August 1969, Appellant was serving as Third
Assi st ant Engi neer on board the SS DESOTO and acti ng under
authority of his license while the ship was on a foreign voyage to
Far Eastern ports.

During this voyage, Appellant displayed an inability to
properly performthe follow ng regular duties of a Third Assistant
Engi neer and was either unable to or refused to be taught to do so:
bl ow down evaporators, blow tubes, sound tanks, carry out
maneuvering orders fromthe bridge, change the settlers, check the
stack gauge, follow engine roomroutines for assum ng the watch,
use and eval uate gauges on the operating platform regulate the DC
Heater. Although he was not renoved fromthe watch, the Chief
Engi neer and the First Assistant Engineer alternated being in the
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engi ne room during his watches.

As Appellant left the vessel in San Francisco on 7 August
1968, a Custons official conducted a routine search which reveal ed
sonme pills and powder. Appellant stated that he was a robot and
could not reveal the identity of these itens. He spoke of a nan,

call ed "Duka", in a hidden cave with an atom c ray gun. He
attributed to "Duka" the deaths of many people, including John F.
Kennedy, Wnston Churchill and Spencer Tracy. The custons search

reveal ed a handwitten docunent containing an extensive di scussion
of "Duka" and his activities, many of which were apparently deened
by Appellant to be directed at hinself.

Pursuant to a voluntary deposit agreenent, Appellant was
examned by a U S. Public Health Service psychiatrist who
di agnosed his condition as residual schizophrenia wth paranoid
| deation. He found himunfit for sea duty and recomrended
psychi atric treatnment and nedi cation, which Appellant refused.

On 20 August 1969, Appellant received a fit-for-duty slip from
the U S. Public Health Service Hospital, Staten Island. The
exam ni ng physician was not a psychiatrist and had no know edge of
t hese proceedings or the Appellant's prior nedical history.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) Appellant's docunent was inproperly revoked because not
subject to the voluntary deposit agreenent;

(2) Appellant's procurenent on 20 August 1969 of a
fit-for-duty slip requires return of his license pursuant to the
vol untary deposit agreenent;

(3) the custons search and the seizure of Appellant's
handwritten account of "Duka" were illegal;

(4) the Investigating Oficer had no jurisdiction over
Appel lant while he was in the U S. Custons Ofice;
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(5 there is evidence show ng nental conpetence;
(6) there is evidence show ng professional conpetence;

(7) the illness of the Adm nistrative Law Judge during the
course of the proceedings rendered himinconpetent; and

(8) nunerous "clear errors in the record" warrant reversal.

APPEARANCE: Appel | ant pro se.

OPI NI ON

Appel l ant voluntarily surrendered his |icense by an agreenent
pursuant to 46 CFR 137.10-1. This agreenent provided that the
| i cense woul d be returned to Appel |l ant upon presentation of a
fit-for-duty slip froma U S. Public Health Service facility. The
agreenent provided further that the exam ning physician woul d be
suppl i ed the Appellant's nedi cal background. This type of
vol untary deposit, as opposed to that provided for in 46 CFR
137.10-10, has no effect upon the scope of the subject matter of
revocati on and suspensi on proceedi ngs. Therefore, the fact that
t he deposit agreenent applied solely to Appellant's |icense and not
to his docunent has no bearing upon the proceedi ng agai nst the
| atter.

Wth respect to the second ground for appeal, it need only be
noted that the physician who provided the fit-for-duty slip dated
20 August 1969 had no knowl edge of the pendi ng proceedi ngs and had
not been supplied Appellant's nedi cal background as per the
agreenment. Therefore, that fit-for-duty slip did not satisfy the
ternms of the agreenent, the condition precedent to the return of
his |icense.

file:////hgsms-l awdb/users/K nowl edgeM anagement....0& %20R%201680%20-%201979/1970%20-%20THOMAS htm (4 of 8) [02/10/2011 10:36:43 AM]



Appea No. 1970 - John THOMASv. US - 29 June, 1973.

Custons officials are enpowered by 19 U S.C. 1582 to search
all persons entering the United States froma foreign country. The
proper scope of such a search includes all articles of baggage and
all papers carried therein or on such a person. Any question
regardi ng the Custons official's perusal of the docunent at issue
I's, neverthel ess, resolved by the discovery of pills and powders
anong Appel lant's personal effects and his bizarre response
relative to their identity. These factors presented anple
justification for further inquiry on the Custons official's part,
in order to ascertain the existence of any violations of |law. The
docunent at issue being the product of a |lawful search was properly
admtted in evidence. Furthernore, it is noted that suspension and
revocati on proceedi ngs on charges of inconpetence are not of a
crimnal nature. Therefore, the applicability of the search and
sei zure doctrine is tenuous at best.

In any event, it nust be noted that the adm ssion of this
docunent was not prejudicial to Appellant. The psychiatrist's
eval uati on based on personal observation, together wth the Custons
official's testinony as to Appellant's behavior and the contents of
t he docunent, are nore than sufficient to support the findings of
the Adm nistrative Law Judge.

Y

As to Appellant's fourth ground for appeal, it need only be
stated that the authority of a Coast Guard Investigating Oficer is
not geographically limted. A nenber of the United States Merchant
Marine is subject to Coast Guard jurisdiction wherever he may be
found and there is no basis for a claimthat a Custons Ofice
constitutes a sanctuary wherein the Investigating Oficer nmay not
execute his responsibilities.

V

Appel l ant attenpts to relitigate his case on appeal by
presenting evidence of his alleged professional and nental
conpetence. This is not a proper ground for appeal and such
"evidence" wll not be considered. The evidence on the record is
uncontroverted and clearly supports the findings of the
Adm ni strative Law Judge. Appellant was afforded anple opportunity
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to present evidence at the hearing and, having failed to do so, he
wi Il not now be heard to conpl ain.

\

Appel | ant al l eges that the hospitalization of the
Adm ni strative Law Judge during the pendency of the hearing
rendered himinconpetent to decide the case. It is enough to say
that the nere occurrence of a physical illness is not sufficient to
show a di m nution of judgnental capacities. Furthernore, if
Appel | ant seriously questioned the capacity of the Adm nistrative
Law Judge, his proper renedy would have been by way of a w thdrawal
request during the hearing, pursuant to 46 CFR 137. 20-15.

VI

The majority of the "clear errors on the record" cited by
Appel | ant are typographi cal and spelling errors not deserving of
comment and offers of evidence which, as stated above, cannot be
consi dered on appeal .

He does, however, submt that the proceedings relate only to
his |icense and not to his docunent. This assertion is neritless,
as the Adm nistrative Law Judge clearly stated at the outset of the
heari ng and the charge sheet properly noted that the Coast Guard
was proceedi ng against both the |icense and the docunent. The fact
that the voluntary deposit agreenent concerned only Appellant's
|icense is irrelevant.

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California on 9 Septenber 1970, is AFFI RVED.

T. R SARGENT
Vice Admral, U S. Coast Guard
Acting Comrandant

Si gned at Washington, D. C., this 29th day of June 1973.
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