Appea No. 1942 - Raphael Acevedo v. US - 12 June, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT Z- 764434- D3 AND ALL
OTHER SEAMAN S DOCUMENTS
| ssued to: Raphael Acevedo

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1942
Raphael Acevedo

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 21 Decenber 1971, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, suspended
Appel l ant' s seaman's docunents for 5 nonths outright plus 3 nonths
on 12 nonths' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as an Able
Bodi ed Seaman on board the SS AMERI CAN LYNX under authority of the
docunent above capti oned Appel | ant:

(1) on or about 2 January 1970, did wongfully use
di srespectful |anguage toward the Second Mate while the vessel was
departing the port of Baltinore;

and that, while so serving, on or about 13 January 1970, while

t he vessel was maneuvering in the confined water of Tilbury
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Docks, London, Appellant did

(2) wongfully damage the ship's property, to wit; the antenna
of the after docking station wal ki e-talkie;

(3) wongfully fail to obey a direct order of the Third Mate
to | eave the after docking station and go to his room and

(4) wongfully interfere with the safe navigation of the
vessel by causing the Chief Mate to | eave the bridge and escort him
fromthe after docking station to his room

At the hearing, Appellant was represented by professional
counsel who entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence various
exhibits and the testinony of the Master, Second Mate and Third
Mat e of the vessel.

I n defense, Appellant offered in evidence his own testinony.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and above
speci fications had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of 5
nont hs outright plus 3 nonths on 12 nont hs' probation.

The entire decision was served on 24 Decenber 1971. Appeal
was tinely filed on 19 January 1972.

FI NDI NGS OF FACT

On 2 & 13 January 1970, Appellant was serving as an Able
Bodi ed Seaman on board the SS AMERI CAN LYNX and acti ng under
authority of his docunent.

On 2 January 1970, the vessel was proceedi ng seaward | eavi ng
the port of Baltinore with Appellant at the helm The Second Mate
caused himto be relieved for failing to steer an accurate course.
Upon being directed to | eave the bridge, Appellant stated to the
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Second Mate, "I always knew you were a no good rat fink."

On 13 January 1970, the vessel was maneuvering in the confined
wat ers of Tilbury Docks, London, preparatory to tying up.
Appel | ant was assigned to and was present at the after docking
station under the charge of the Third Mate. Wiile interfering with
the Third Mate by speaking loudly to himand interrupting
comruni cations wth the bridge, Appellant grabbed a wal kie-talkie
radi o, which was ship's property, and bent its antenna. The Third
Mate ordered himto | eave the after docking station and go to his
room Appellant refused, so the Third Mate reported the incident
to the Master, who found it necessary to send the Chief Mate from
the bridge to escort Appellant to his room The Chief Mate was
absent fromthe bridge for approxinmately 20 mnutes. During this
time there were tugs al ongside and the vessel was maneuvering from
its berth.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that the findings are
contrary to the weight of the evidence.

APPEARANCE: Abraham E. Freedman, New York, New YorKk.

OPI NI ON

Appel l ant's basis for appeal is singularly without nerit. It
has been held tinme and again that the findings of the
Adm ni strative Law Judge w Il be upheld on appeal in the absence of
errors of law. Findings of fact are erroneous, as a matter of | aw,
only when determned to be arbitrary and capricious. |In this case,
the findings of the Admnistrative Law Judge are mani festly based
upon substantial evidence of a reliable and probative nature; and
there is absolutely no basis for a determnation of error.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York on 21 Decenber 1971, is AFFI RVED.
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C. R BENDER
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 12th day of June 1973.

| NDEX
Exam ners
Fi ndi ngs, affirnmed unless clearly erroneous
Fi ndi ngs, affirmed unless an error of |aw
Fi ndi ngs of fact
Duty to affirmunless clearly erroneous

s*xx* END OF DECI SION NO. 1942 ****x
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