Appea No. 1934 - Terry FLEMMINGS v. US - 5 June, 1973.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1283500
AND ALL OTHER SEANMAN S DOCUVMENTS
| ssued to: Terry FLEMM NGS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1934
Terry FLEMM NGS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 COctober 1972, an Adm nistrative Law Judge of
the United States Coast Guard at Seattle, Washington, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. The specification found proved all eges that while
serving as a Fireman/ Watertender on board the SS ALBANY under
authority of the docunent above descri bed, on or about 26 Septenber
1972, Appellant was wongfully in possession of a controlled
substance, to wit, marihuana while the vessel was in the port of
Seattl e, WAshi ngton.

At the hearing, Appellant did not appear, and the hearing was
held in absentia. A plea of not guilty to the charge and
specification was entered on behal f of Appellant.

The I nvestigating Oficer introduced in evidence excerpts from
the Shipping Articles, the testinony of three custons officials and
a chem st who anal yzed the mari huana, and a chain of custody for
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t he mari huana.

At the end of the hearing, the Adm nistrative Law Judge
rendered an oral decision in which he concluded that the charge and
speci fication had been proved. The Adm nistrative Law Judge then
entered an order revoking all docunents issued to Appellant.

The entire decision was served on 26 October 1972. Appeal was
tinmely filed on 31 October 1972.

FI NDI NGS OF FACT

On 26 Septenber 1972, Appellant was serving as a
Fi reman/ WAt ert ender on board the SS ALBANY and acting under
authority of his docunent while the ship was in the port of
Seattle, Washington. On that date a plastic bag containing
mar i huana was found in Appellant's possession by U S. Bureau of
Custons O ficers.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) Appellant was inproperly denied a change of venue;

(2) the marihuana did not belong to Appell ant
APPEARANCE: Appel l ant, pro se.

OPI NI ON

Appel lant's primary question raised on appeal is one of venue.
He clainms he requested his union representative to transfer the
case to New Ol eans, his place of residence after being advised by
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himthat this could be done. He also clains, inconvenience, in
that he had no relatives at Seattle with whom he could stay during
t he proceedings. Al of these argunents are frivol ous and are not
persuasive in light of the facts in the record.

Appel l ant was found by U S. Custons agent to be in possession
of mari huana on 26 Septenber 1972 and was charged wi th m sconduct
by the Coast Guard on the very next day for a hearing set for 3
Cctober 1972. Wen charged he acknow edged service by signature
upon the charge sheet in that he had notice as to substance of the
conpl aint, the nature of the proceedings, his rights as specified
in 46 CFR 137.20-45 (a) and 25 (a) and the nethod of hearing. The
record shows that the Adm nistrative Law Judge was never notified
by Appellant or any duly authorized person of a desire to change
the place of hearing. |In accordance with duly prescribed
regul atory procedures the hearing proceeded in absentia. There is
substantial evidence of a reliable and probative nature to support
t he findings and order.

When Appellant failed to appear at the hearing he forfeited
his right to present evidence that he did not conmt the m sconduct
as charged. The tine to provide such evidence was at the hearing
before an Adm nistrative Law Judge and cannot now be consi dered on
appeal .

ORDER

The order of the Adm nistrative Law Judge dated at San
Franci sco, California, on 12 Cctober 1972, is AFFI RVED.
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T. R SARGENT
Vice Admral, U S. Coast Guard
Acting Commandant

Si gned at Washington, D.C., this 5th day of June 1973.

| NDEX
Heari ngs

Absence from as not barring revocation
Absence from def ense wai ved

Mar i j uana
Possessi on of
Not i ce
Adequacy of
Venue
Change of, nethod of requesting

sxxx*  END OF DECISION NO. 1934 *#xxx
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