Appeal No. 1907 - Joseph F. O'CONNOR v. US - 30 January, 1973.

I N THE MATTER OF LI CENSE NO. 333863
MERCHANT MARI NER S DOCUMENT NO. Z-915627-D2
AND ALL OTHER SEAVMAN S DOCUVMENTS
| ssued to: Joseph F. O CONNOR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1907
Joseph F. O CONNOR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 18 March 1968, an Adm nistrative Law Judge of
the United States Coast Guard at Portsnouth, Va., revoked
Appel l ant's seaman's docunents upon finding himguilty of
negl i gence. The specifications found proved allege that while
serving as a Third Assistant Engineer on board the United States
SS U S. ADVENTURER under authority of the docunent and |icense
above captioned, on or about 26 January 1968, Appell ant:

(1) Ileft his assigned engi neroomwatch w thout relief and
retired to his bunk;

(2) while on watch becane intoxicated to the extent that he
was unable to performhis assigned duty; and

(3) by absenting hinself fromhis assigned duties
contributed to a casualty to the vessel's port
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boi |l er.

At the hearing, Appellant did not appear. The Adm nistrative
Law Judge entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence voyage
records and the testinony of two engi neering officers.

There was no def ense.

At the end of the hearing, the Adm nistrative Law Judged
rendered a witten decision in which he concluded that the charge
and the First and Third specifications had been proved. He then
entered an order revoking all docunents issued to Appellant.

The entire decision order was served on 30 March 1971. Appeal
was tinely filed on 16 April 1971.

FI NDI NGS OF FACT

On 26 January 1968, Appellant was serving as a Third Assi stant
Engi neer on board the United States SS U.S. ADVENTURER and acti ng
under authority of his license and docunent while the ship was in
the port of Sunny Point, North Carolina. On that day Appellant was
assigned as the in-port engineer on watch from m dni ght to 0800.
Appel | ant properly assuned the watch with the normal anount of
machi nery in operation. While on watch Appell ant was responsi bl e
for all the engineering systens and was assisted by a Fireman.
Appellant's primary watch station was in the engi neroom where he
coul d assure adequate perfornmance of assisting personnel, be alert
for mal functions, and take the necessary actions to maintain nornal
engi neering operations.

At an unknown tinme during his watch between 0045 hours and
0750 hours the Appell ant departed the engi neroom w t hout perm ssion
and wi t hout having been relieved of his duties. At 0750 he was
found asleep in his quarters and could not be awakened. Repeated
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attenpts to awake hi mwere of no avail. Appellant's room and
breath were perneated with the odor of alcohol. Appellant awoke
soneti me near noon and went ashore.

Prior to 0750 the Fireman on watch was experiencing difficulty
I n mai ntai ni ng an adequate water |evel in the port boiler and
called the First Assistant Engi neer when Appellant could not be
f ound.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm nistrative Law Judge. It is contended that Appellant was never
notified of a hearing.

APPEARANCE: Appel l ant, pro se.

OPI NI ON

Notice and an opportunity to be heard are essential in
adm ni strative proceedi ngs but actual appearance is not a necessary
condition. There is evidence in this case that notice of hearing
was properly served. There is |likewi se no error, per se, in
hol ding a hearing in absenti a.

There is sworn testinony that Appellant on 30 January 1968 was
advi sed of the boiler casualty which occurred on his watch by a
fell ow shipnmate, an engineering officer. On this date he al so
returned to the vessel and was paid off by nutual consent. The
Coast QGuard investigating officer testified that he found Appell ant
i n Sout hport, North Carolina, the next day, 31 January 1968 at 1800
hours. At this tine, he testified that Appellant was advi sed of
the investigation of the boiler casualty and that there was basis
to charge himw th negligence. Appellant was advised of the three
specifications, as required, together with a notice of the tine
and place of the hearing. Appellant was advised as to the nature
of the proceedings and his right to representation by counsel.
Appel | ant was given a copy of the charges and specifications and
acknow edged the service of same by signature. On the day of the
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schedul ed hearing Appellant failed to appear. The concl usion of
the hearing was delayed to afford hima further opportunity to
appear.| find no reason or cause to dispute the testinony offered
and find that Appellant did have adequate notice and an opportunity
to be heard.

Appel | ant al | eges that acknow edgenent of the charges and
specifications by signature is not his. This allegation supported
by an unsworn statenent of fact is not very persuasive. A cursory
exam nation of his records on file reliably supports the fact that
t he signature acknow edging receipt is, in fact, that of Appellant.
Further, Appellant's credibility is also considered unreliable in
| ight of the follow ng informtion.

Appel |l ant al so al |l eges that he had no know edge of any action
pendi ng agai nst himuntil 30 March 1971. This is sinply not true.
Per sonnel records and correspondence indicates that Appell ant
appeared at the Marine Inspection Ofice at San Franci sco during
m d Decenber 1968 with professional counsel for service of the
Deci sion and Order rendered on 18 March 1968. At this tine
Appel | ant deposited his nerchant mariner's docunent and departed,;
while his attorney was consulting with officials and prior to being
formally served wth the Decision and Order. Appellant has,

t hrough his own actions, successfully evaded and frustrated fornal
service of Decision and Order for over three years.

CONCLUSI ON

| conclude that there was adequate notice of hearing, that the
charges and specifications were properly served and that Appell ant
was given the opportunity to be heard. Failing to appear, the
procedure followed for an "in absentia" hearing was proper and
within established tine tested regul atory provisions under 46 CFR
137.20-25. | also conclude that the order of revocation was not
excessive in light of Appellant's record dating back to 1963.
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ORDER

The order of the Admi nistrative Law Judge at Portsnouth, Va.,
on 18 March, is AFFI RVED.

C. R BENDER
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D.C., this 30th day of January 1973.

| NDEX
Not i ce
O hearing, adequacy of
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**x**x  END OF DECI SI ON NO. 1907 ****=*
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