Appea No. 1716 - Lewis Jackson ROWELL v. US- 12 July, 1968.

IN THE MATTER OF LI CENSE NO. 312153 MERCHANT MARI NER S DOCUNMENT
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: Lewi s Jackson RONELL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1716
Lew s Jackson ROWELL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 25 August 1967, an Exam ner of the United
States Coast Guard at San Francisco, California suspended
Appel |l ant' s seaman's docunents for six nonths upon finding him
guilty of negligence. The specification found proved alleges that
whil e serving as Chief Engineer on board SS WH TTlI ER VI CTORY under
authority of the docunent and |icense above described, on or about
11 August 1966, Appellant failed to utilize all available neans in
an effort to mnimze danage to the vessel's machi nery, when
salinity was evident within the vessel's condensate system thereby
causing the premature failure of the propul sion and auxiliary
el ectrical plant.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
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of two expert w tnesses, the testinony of one engi neer of the
vessel who was present during nost of the critical period aboard
VWH TTlI ER VI CTORY, and certain docunents.

I n defense, Appellant offered in evidence the testinony of the
master of the vessel, his own testinony, and one docunent relative
to boiler feed water analysis prior to the casualty.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and specification had been
proved. The Exam ner then entered an order suspending all docunents
| ssued to Appellant for a period of six nonths.

The entire decision was served on 29 August 1967. Appeal was
timely filed on 18 Septenber 1967, and perfected on 11 April 1968.

FI NDI NGS OF FACT

The Fi ndi ngs of Fact nmade by the Exam ner are quoted in full
and adopted, with one exception which will be nentioned in the
"Opi ni on" bel ow.

(1) "that at all tinmes hereinafter nentioned Lew s Jackson
Rowel was serving as Chief Engi neer on board a nerchant
vessel of the United States, the SS WH TTI ER VI CTORY,
under authority of his duly issued License No. 312 153
and Merchant Mariner's Docunent No. Z-396 988.

(2) the ship sailed from Los Angeles for Saigon on 9 August
1966, and at 0510 on 11 August 1966, the second assi stant
notified the chief engineer that both boilers were
carrying over. The chief and the first assistant went
bel ow at once, and the chief remained there in entire
charge of the work al nost continuously for the next two
or three days.

(3) the chief ordered the water level |owered in both
boil ers, because of the rolling of the vessel, and both
boil ers were bl own down twi ce but the carry-over
conti nued. The vessel had been slow ng all norning and
the chief had reported the trouble to the master.
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(4)

(5)

(6)

(7)

(8)

(9)

(10)

chem cals were added to the feed water and to the port
boil er, but this produced foam ng and the carry-over
conti nued.

| ate in the evening of 11 August 1966 the chief engi neer
advi sed the nmaster that he was unable to |locate the
source of the trouble and that it was getting worse. The
master then determned to head for the nearest port,

whi ch was San Franci sco, a distance of about 280 m | es.

the port boiler was then secured, and on the next norning
It was opened, but it was too hot to get into. It
appeared to have | eakage so it was cl osed up and
refilled.

when steam ng on only the starboard boiler there still
appeared to be a carry-over. Since primng could be
caused by overfilling, the water | evel was first checked.
Then the water in the starboard boiler was tested and the
first assistant engi neer was unable to get a test reading
because of excessive salinity. He told the chief he got
no readi ng.

whil e steami ng on the starboard boiler, sone small
expl osi ons were heard which were thought to be tubes
rupturing. That boiler was then secured and water was
found in the fire box.

after the explosions were heard in the starboard boiler
and it was secured, steamwas again raised in the port
boiler and it was put on the line. A call for assistance
was sent fromthe vessel and a tug was requested from San
Francisco. Utimtely, the vessel was towed to that

port.

after |l eaving Los Angel es, the vessel had encountered a
noderate northerly blow with winds estimted at force
si X, acconpani ed by a noderately heavy sea, causing the
vessel to roll 20 to 30 degrees. The vessel carried a
deck | oad and sone heavy equi pnent in the No. 4 tween
deck. After the engine trouble was reported, the naster
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told the engineer to give himwhat turns he could so the
vessel 's head could be held to the sea, to prevent a
possi bl e shift of cargo.

(11) the source of the contam nated water in the boilers was
| eaki ng tubes in the main condenser. Al though the
salinity indicator could have been used to check the
entire systemwhen trouble first devel oped, it was not
used until the foll ow ng day.

(12) as a result of the prolonged carry-over, both boilers
were salted, wth the port boiler superheater badly
salted. The high pressure turbine was heavily danaged,
the | ow pressure turbine was danaged but "sal vageabl e"
[sic]; and the estimted cost of returning the vessel to
San Franci sco and nmaki ng the necessary repairs was about
a quarter of a mllion dollars.™

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. In view of the disposition of this case there is no
reason to spell out the grounds for appeal stated.

It nust be observed, however, that Counsel has m sconceived
the matter in issue. The specification found proved, from which
finding appeal has been taken, is cited incorrectly. Appell ant
states that the fault which was found is that the did ".... on or
about 11th day of August, 1966 fail.... to utilize all avail able
nmeans in an effort to mnimze damage to the vessel's condensate
system t hereby causing the premature failure of the propul sion and

auxiliary electrical plant.” The actual specification alleged a
failure to mnimze damage to the "vessel's nmachi nery" did not
nmention the vessel's condensate system as danaged at all, except by

| nplication.

APPEARANCE: Jarvis, MIller & Stender, San Francisco, Cal., by
Eugene A. Broadsky, Esq.

OPI NI ON
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I
The specification in this case originally read that Appellant
did "fail to utilize all available neans in a effort to mnim ze
damage to the vessel's machinery, thereby causing the premature

failure of the propulsion and auxiliary electrical plant." This
specification had apparently puzzled Appellant, and the Exam ner
too. (R3). In any event, the Investigating Oficer noved, before
arraignnent, to anmend the specification read thus: "did.... fail

to utilize all available neans in an effort to mnimze danage to
the vessel's nmachinery when salinity was evident within the

vessel 's condensate system thereby causing the premature failure
of the propulsion and auxiliary electrical plant (the underscored
wor ds were added by the amendnent.)

There seens little doubt that the original wording, construed
as liberally as possible in favor of negligence even in an

adm ni strative and renedi al proceeding such as this. Even after
t he anendnent, the Exam ner expressed doubts about the validity of
the specification. Appellant's counsel vigorously renewed his

objection. (R-4). For sone reason, after an off-the-record

di scussion (R-5), it was decided, possibly because of potenti al

| nconveni ence to avail able wtnesses, to proceed on the anended
specification without a ruling on Appellant's notion. The hearing
did so proceed, and expeditiously.

However, the anmended specification carries over sone of the
probl ens caused by the original and seens to have added probl ens
not earlier raised.

The | anguage, "m nim ze damage" and "premature failure,"
appears to inply inevitable damage and ultimately necessary failure
which certain omtted actions available to Appellant could have
mtigated or postponed.

The anendi ng | anguage pl aces the tine of Appellant's negligent
failure to act as after "salinity was evident wthin the vessel's
condensate system"™ (bviously, there nust be evidence and a
supportable finding that there canme a tine when "salinity was
evident within the vessel's condensate system after which
Appellant failed "to utilize all available neans in an effort to
mnimze damage...."
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In his Opinion the Exam ner nmakes the foll ow ng statenent:

“....it is considered that he was negligent in that he failed
to consider for nore than twenty-four hours that the
carry-over could have been caused by salting, and to nmake
tests to determne the primary cause of the salting."

Wth this predicate for a finding of negligence nust be
conpared the allegations of the specification that the failure of
Appellant to act to mnimze damage occurred after salinity was
evident in the condensate system The specification, as franed,
could not be found "proved" w thout anmendnent, if Appellant's fault
was that he did not detect salinity as the cause of the primng
soon enough, not that he failed to do sonething after salinity was
"evident wthin the vessel's condensate system"”

The fact found by the Exam ner for which no support can be
found in the record is stated in the second sentence of No. 12:
“Al t hough the salinity indicator could have been used to check the
entire systemwhen trouble first devel oped, it was not used until
the foll owm ng day."

The only witness who testified against Appellant, other than
the experts, was the first assistant engineer. His testinony is so
of ten unresponsive to the questions asked of him and the
guestioning itself was so ranbling, that little reliability can be
pl aced on it.

He testified first thus:

"Q Wien was the water tested?
A. Wien was the water tested?

Yes

When it first started carrying over, when the first
called ne, and the Chief, and | couldn't get a
sanple. | couldn't get a test sanple.” R-53

>0
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To the question, "How fast can you determne if there is salt in
the systen?" he replied, "Wen you get the test." R-53.

Then fol | ows:

"Q How long would it have taken to have determned if
salt water existed there, with the use of the
salinity indicator?

A. Well it's according to what kind of condition the
salinity indicator would be in.

"Q Was the salinity indicator working?
A. | never heard it." CR-53,54)

Later, this exchange occurred:

"Q .... Fromthe tine the primng was firs determ ned,
whi ch was approximately five o' clock Thursday
norning, until this tinme. Wen did you first
determ ne that there was salt?

A. After we singled it up.

"Q In other words, it took the whole day to determ ne
there was salt in the systens?
A | didn't take no tests." R-57,58.

This is the only evidence introduced agai nst Appel |l ant upon

whi ch the Exam ner's finding could have been based. It nust be
noted that this testinony does not say that the salinity indicator
was "not until the followng day.” |t does not even say that the

salinity indicator was or was not ever used.

Nei ther can this testinony be construed to nean that the fact
of salting was not determned until the follow ng day. The answer
of the witness that salting was first discovered "after we singled
It up" is obviously unreliable. What "after we singled it up," as
stated by the wtness, neans is unfathomable. [t m ght be said
t hat sonething was "singled up" when boilers were alternated, but
that occurred as soon after the primng was detected as was
possi ble. The reference to "singling up" was obviously taken by the
Exam ner as neaning that one or another of the condensers could be
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by- passed so as to isolate it as the cause of the adm ssion of salt
water. The truth is that the main condenser could not be

"I sol ated" or "by-passed" as long as the nmain propul sion was in
operation, except by venting to the atnosphere, a procedure which
wi Il be discussed bel ow

On cross-exam nation, the wi tness was asked, "Wwo has the duty
of testing for the chemcal content of the water? Ws it you or
one of the others?" as to be expected, the witness replied, "The
second assistant." But the person who woul d be expected to give
the best information as to the ascertai nnent of salt, the second
assistant, was not called as a w tness.

On the entire testinony of the first assistant there is no
basis for the opinion-finding of the Exam ner, quoted above, that
Appel | ant was negligent in not detecting the cause of the primng
soon enough. Wth the elimnation of the one sentence in Finding
No. 12, there is absolutely no basis in the Finding of Fact to
support a concl usion of negligence.

The cl osing argunent of the Investigating Oficer in this case
may wel | have been persuasive to the Exam ner. The argunent was,
to a certain extent, inpermssible in that it anobunted to expert
testinony on the subject of primng and the procedures to be
foll oned when it occurs.

At R 78, the Exam ner interrupted the closing argunent to ask,
"Specifically what should he have done at 0530?" The Investigating
O ficer proceeded to explain what should have been done w t hout
reference to any evidence in the record. At R 81, the Investigating
Oficer, in effect, testified that he hinself had plugged condenser
tubes at sea in rebuttal of an argunent that the conditions
described in the record showed that exam nation of the condenser,
and energency action upon it, were prevented by the conditions
obt ai ni ng.

An Exam ner may consult agency personnel for expertise, but
the expertise certainly may not cone fromthe investigator of the
case in hand, whether by way of testinony or argunent.
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|V

While a remand could be ordered in this case, no useful
pur pose woul d be served by rehearing. |In the first place, it nust
be understood that the negligence attributed to Appellant was not
a negligence stemmng froma breach of duty but a negligence
stemmng froma failure to make the best judgnent, or to make the
prudent judgnment, or even to follow an accepted practice known to
t hose of his profession under the conditions given.

As nentioned above, the evidence adduced at hearing dealt with
practices reasonably to be foll owed when primng occurs. The
| nvestigating Oficer introduced into evidence the testinony of two
expert witnesses and a "Marine Instruction Manual" for the system
of boiler and feedwateer feeding for the plant on this ship. There
was al so introduced the radi o communi cati ons between the ship and
Its operators concerning the energency encountered.

There is no doubt that Appellant foll owed the procedures
recommended in the "Manual ," even wthout reference to the booklet.
There is al so no doubt that the procedures directed from shore
authorities had al ready been undertaken by Appellant before the
I nstructions had been received.

On the nerits of the case, then, the testinony of the two
expert w tnesses nust be closely scrutinized.

Wil e a probabl e cause of salt water in the feedwater is a
condenser defect, there are, however, as admtted by these
W t nesses, other causes for primng than salinity of feedwater.
There is no evidence in this record of earlier condenser defects.
There is no evidence of faulty nmai ntenance of the condenser.

There is evidence that this old vessel, recently reactivated,
had made one voyage fromthe United States to Sout heast Asia
wi t hout m shap, and had experienced no difficulty with the
condenser on its second such voyage from New Ol eans to Los
Angel es, and thence to the point when difficulty was encountered.

I n other words, when Appellant was advised of primng, there
was no reason for himto think of condenser fault and salinity as
t he cause, but other choices of diagnosis were available to himas
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probable. (In this connection it may be recalled that only one
witness testified as to making a salinity tests, but there is no
evi dence that no other person made salinity tests. |If the findings
of the Exam ner, as amendi ng the specification, could properly be
found proved,there woul d have to be affirnmative evidence that no
such tests had been made or that, if they had, they should have
appri zed Appellant of salt water entering the feed at the main
condenser.)

The expert witnesses testified that if there is fault in the
condenser such as to permt the "nmassive" entry of seawater only
one course of action was available, to shut down the main
propul sion, open the condenser, and plug the defective tubes.

There was evidence that "pinhole" defects in the condenser could be
corrected by use of sawdust or oatneal which would be sucked into
apertures so as to seal themoff. There was al so evidence that the
condenser damage was of such extent that use of the "sawdust" or
"oatneal " treatnent woul d not have been effective at all.

Over all of these considerations |lies the order of the master
t hat 30+ revolutions nust be maintained to prevent the ship from
broachi ng and possibly, in the vision of the nmaster hinself,
capsi zing. It nust be understood that the reasonability of the
master's belief is not in question here. Appellant was ordered to
mai ntain a certain nunber of revolutions. To conply with this
order he could not secure the main propul sion.

It then becones academ ¢ whet her he acted quickly enough to
ascertain salinity as the cause of the primng. No matter when he
had ascertai ned the cause, the cure of pluggi ng condenser tubes was
not available to hi mbecause the main propul sion had to be kept up.

V

It was urged at the hearing that had Appellant ascertained the
salinity of the feedwater early enough he could have bypassed the
circulatory system used feed fromthe double bottons, and vented
to the atnosphere, thereby preserving the propul sion machinery from
further damage. This argunent seens to be pure hindsight when the
guestion of negligence at a given tine is considered.
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The evidence indicates that such a procedure woul d have
al l oned operation for less than one day. Since the extent of the
storm was unknown even to the master, who required operation of the
mai n propul sion, it cannot be said that Appellant was at fault in
failing to resort to an expedi ent which m ght have resulted in
sui ci de of the ship.

In his closing argunent, the Investigating Oficer argued that
I f Appel |l ant had used his uncontam nated water damage woul d have
been m nim zed:

“.... however, had they decided earlier that they couldn't
secure the nmain engine and had isolated the condenser, taken
boiler feed fromthe double bottomand at |east headed in
toward the tug com ng out, nuch of this danage coul d have been
averted. As the Chief says, he didn't have enough water. He
possi bly woul d have run out, but he could then have gone back
on sea water and made it." R-80.

Thi s argunent overl ooks sone vital pieces of evidence and
bri dges sone gaps in the evidence.

The testinony of the master is unequivocally that Appell ant
recommended on the norning of 12 August 1967 that the ship put in
to the nearest port. The master agreed and determ ned that the
nearest port was San Francisco. But the very first nessage sent
fromthe ship (Exhibit 4), dated 1200 Zone+7 Tine on 12 August
shows that the master advised his operator that he was unable to
head for San Francisco at that tinme because of sea conditions. It
was not until eight hours later that a master's nessage could
announce that the vessel was able to proceed toward San Franci sco.

It seens clear that no point identifiable in this record can
be said to be the one when Appell ant shoul d have comrenced usi ng
uncont am nated water which as used steam would be vented to the
at nosphere, until, at the earliest, the nmaster had definitely
headed for San Francisco. Up to that tine Appellant had no idea as
to how | ong he would be required to provide propul sion and
therefore could not prudently resort to an irreversible | oss of
wat er after which he could proceed on seawater.

It may be that once the master was able to proceed toward San
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Francisco and it was known that a tug was on the way to neet the
shi p, Appellant could have m nim zed damage by shifting to the use
of uncontam nated water for a limted period of tine. It may be
that this failure was negligent. |If this is the substance of

Appel lant's fault, he was not charged with it, the question was not
litigated, and it is not what he was found guilty of.

It may al so be observed that the Exam ner made no findings as
to the tinme of any event after "late in the evening of 11 August
1966" (Finding No.5), except for the rejected finding in No. 12.
This may possibly have been the result of his conclusion that the
al | eged negligence of Appellant was established as prior to the
norning of 12 August, w th subsequent tinme becom ng irrel evant.

But in connection with the Investigating Oficer's theory of using
uncontam nated water and venting to the atnosphere, and utilizing
seawater thereafter (which could be a factor in determ ning whether
a remand m ght serve a useful purpose), it is seen that Exhibit 16
snows the vessel to be proceeding toward San Franci sco at 2055
(Zone+7 Tine) on 12 August. Rendezvous with the tug, according to
Exhi bit 20, was acconplished at about 1000 on 14 August.

The uncontroverted testinony of Appellant was that he could
use uncontam nated water and vent to the atnosphere for about
twenty hours, If it is assuned that Appellant should have foll owed
this practice, recourse to contam nated water woul d have been
requi red at about 1700 on 13 August, and use of contam nated water
woul d have continued for sixteen hours after the uncontam nated
wat er had been exhausted. |In the absence of expert testinony and
in the inprobability of obtaining reliable testinony on the matter,
it would be idle to specul ate how nuch | ess damage woul d have been
done had Appel | ant adopted this course of action, and the propriety
of remand for ascertai nnent of whether this was negligence in the
first place, and whether the mnimzing of danage woul d have been
significant, is not apparent.

\

Conpl ete review of this record indicates that appropriate
charges, wth proper marshaling and presentation of evidence m ght
have resulted in a supportable finding of negligence upon the part
of Appellant. Such speculation is not appropriate in determ ning,
at this stage, whether a rehearing should be ordered.
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The casualty in this case occurred on or about 11 August 1966.
The hearing was conpl eted on one day, 23 August 1966. The deci sion
did not emanate until 25 August 1967, a year after the actual
heari ng was conpl eted. Reversal of the Examner's findings at this
| ate date with order for rehearing would not contribute to
expedi tious disposition of cases involving safety at sea.

CONCLUSI ON

On the evidence adduced at the hearing there is no sufficient
reason to find Appellant guilty of negligence.

(1) as originally charged,

(2) as charged on anendnent, or

(3) on any theory substituted by the Investigating Oficer or
t he Exam ner.

There is al so no good reason to order a rehearing on remand so
that errors may be corrected.

ORDER

The order of the Exam ner dated at San Francisco, Cal., on 25
August 1967, is VACATED. The Findings are SET ASI DE, and the
charges are DI SM SSED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 12th day of July 1968.
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(I NDEX) ROWELL

Expert testinony

| nvestigating Oficers may not offer by way of argunent
Experti se

avai | abl e to Exam ner
| nvestigating O ficer

may not argue as expert

Condenser, main

feasibility of repair at sea
Salting of machinery

not due to negligence when naster requires use of main
propul si on.

*xx*x%x END OF DECI SION NO. 1716 *****
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