Appea No. 1683 - William Leon SIPE v. US - 14 March, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-550375-D2 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: WIIliam Leon SIPE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1683
WIlliam Leon SIPE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30. 1.

By order dated 3 February 1967, an Exam ner of the United
States Coast CGuard at New Ol eans, La., suspended Appellant's
seaman's docunents for 3 nonths outright plus 3 nonths on 12
nont hs' probation upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a deck
mai nt enance man on board the United States SS H GH PO NT VI CTORY
under authority of the docunent above described, on or about 22
Decenber 1966, Appellant wongfully destroyed a | ock on a ship's
door with a fire axe, wongfully failed to join, and deserted at
Yokohama, Japan.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of guilty to the charge and the
specifications alleging the breaking of the lock and the failure to
join, but not guilty to the desertion.

The I nvestigating Oficer introduced in evidence voyage
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records of HHGH PO NT VICTORY and the testinony of six wtnesses.
I n defense, Appellant testified in his own behalf.

At the end of the hearing, the Exam ner rendered a decision in
whi ch he concl uded that the charge and three specifications had
been proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths outright
plus three nonths on twel ve nonths' probation.

The decision was served on 24 April 1967. Appeal was tinely
filed on 24 April 1967. Al though further tinme was granted,
Appel l ant has submtted nothing in addition to his original appeal.

FI NDI NGS OF FACT

On 22 March 1966, Appellant was serving as a deck nai ntenance
man on board the United States SS H GH PO NT VI CTORY and acti ng
under authority of his docunent while the ship was in the port
Yokohama, Japan.

On that date, in an effort to get through a | ocked screen door
froma passageway to the outside deck, Appellant snmashed the | ock
with an axe. (There was an open door to the outside at the other
end of the athwartship's passage.)

Qutside, the crew was preparing to get underway. The gangway
was being rigged in, but for sone reason had stuck wth the | ower
end only about a foot fromthe ground.

The boat swai n, noticing that Appellant was somewhat
I ntoxi cated ordered himoff the deck, for his own and for others'
safety. Appellant declared that he could get no "overtinme" on this
ship. He wal ked down t he gangway.

Several crewrenbers, including the boatswain, called to himto
conme back on board. He did not. At the foot of the gangway he
call ed back up to the others, profanely, that he was not going to
sail on any ship that wouldn't give himovertine. He then
di sappeared from sight, and the vessel sail ed.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant |left the ship in fear of
his Iife and that the | ock he broke was worth only about $3. 00.

APPEARANCE: Appellant, pro se

OPI' NI ON

Al t hough the Exam ner found the specification as to the
breaki ng of the door |ock proved by the evidence, it was in fact
“proved by plea.” Nothing in Appellant's testinony at hearing was
i nconsistent with his plea. Hi s assertion on appeal of the
relatively small value of the lock is irrelevant. The m sconduct
consi sted not of danmagi ng val uabl e property but of deliberately and
violently destroying ship's property.

Appel | ant argued at hearing, and repeated on appeal, that he
was justified in |eaving the ship because he was in fear of his
life. A specification dismssed by the Exam ner had al |l eged that
Appel | ant had engaged in a fight with another crewrenber on an
earlier date. But it is not this man the Appellant alleges fear
of .

He specifies the boatswain, the chief mate, and the crowd of
sail ors who stood on deck calling to himto cone back on board. He
mentions that after he had smashed the door | ock he demanded to
know who had gone to the master to report that he had been
t hreat eni ng soneone with an axe. He admts that he was then told
that no one had so reported, but that the report had been only that
he had an axe.

The Exam ner heard all the w tnesses, including the boatswain
and the chief mate and concl uded that there was no fear in
Appel l ant, either of long standing or imediate, to pronpt himto
| eave the ship. Any theory of long standing fear is dispelled by
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the fact that when Appellant smashed his way out to the deck he was
going out to work and earn overtine, not to | eave the ship. The
Exam ner concl uded that the conduct of the boatswain, in ordering
Appel l ant fromthe deck, was not only not a threat to Appellant's
safety but was indeed an act directed toward his safety.

Fromthe point of viewthat there was conflicting evidence on
this matter before the Examner, it nust be said that there was
substantial evidence to support his findings, and that is enough to
require that his findings be affirmed. On review, it may even be
said that had the Exam ner found other than he did there would be
grave suspicion that he had di sregarded substantial evidence and
had relied upon evidence intrinsically w thout substance.

As a technical matter, it nust be observed that when Appell ant
of fered his defense of justification to excuse an apparent
desertion, his plea of guilty to the "wongful failure to join"
specification should have been changed. A "failure to join"
cannot, even by adm ssion, be "wongful"” if the departure fromthe
ship with intent not to return was justified. This is not of nuch
| nportance since the desertion was found proved, but if, when the
Exam ner ultimately nmade his decision, he had found the departure
justified, he would have been in the inconsistent position of
either dismssing a specification to which a plea of guilty was on
the record or of finding a specification proved by plea
I nconsistently with a dism ssal of a desertion because of a finding
of justified departure.

|V

In this sanme connection, it is noted that the Exam ner found
proved, upon the sane set of facts, a specification alleging
desertion and a specification alleging failure to join. \Wen there
Is a desertion involving the mssing of a ship on its sailing,
there is also a failure to join. This is not to say that there
cannot be a desertion without a failure to join. There can be a
desertion because of the elenent of intent in desertion, the
departure fromthe ship with the intent not to return, even if
there is a later return to the ship. There can be a desertion even
i f the ship does not sail, if the seaman does not cone back during
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his period of obligation. But when there is a blending of the
el enent s:

(1) departure fromthe vessel,

(2) intent not to return, (proved or not)
(3) failure to return, and

(4) sailing of the ship,

the two of fenses need not be charged separately. A specification
al | egi ng desertion, under such conditions, can be found proved as
to the failure to join when the intent not to return is found not
pr oved.

Simlarly, as in this case, both specifications should not be
found separately proved, as if they were different offenses, when
the failure to join is transfornmed into only an evidentiary fact of
t he desertion charge.

In the instant case the failure to joinis nerged into the
desertion, and the failure to join specification should be
di sm ssed as superfluous, having been found proved under the
desertion specification.

V

In some case, the finding that there has been a nultiplication
of offenses found proved on the sane facts, one offense a | esser
part of another, mght lead to a nodification of a suspension
period on the theory that the Exam ner's order may have been
predi cated on the nunber of specifications found proved. Here,
there is no need to entertain such considerations. The Examner's
order is, initself, appropriate to the fully proved charges of
vi ol ent damage to ship's property and desertion.

When it is considered that the record shows that appellant had
had five prior actions under R S. 4450 recorded agai nst him the
order appears lenient. There is no reason to disturb it.
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ORDER

The Findings of the Exam ner are MODIFIED to reflect that the
failure to join was found proved under the specification alleging
desertion, and that the failure to join specification is therefore
DI SM SSED on superfluity.

The order of the Exam ner dated at New Orl eans, La. on 3
February 1967, is AFFI RVED.

P. EE TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Comrandant

Si gned at Washington, D.C., this 14th day of March 1968.

| NDEX ( S| PE)

Charges and specifications

Desertion, when FTJ need not be pl eaded separately
Failure to join, when not to be pl eaded separately
from desertion

Deserti on

I ncludes failure to join at tines
fornms of desertion
fear as a defense, not found

Failure to join

when | esser included in desertion

when chargi ng not needed apart from desertion

fear as defense to desertion requires not guilty
plea to FTJ.
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Fi ndi ngs of Exam ner

desertion and FTJ, when superfl uous
*x*%x*  END OF DECI SION NO. 1683 *****
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