Appeal No. 1627 - Richard J. CARDULLA v. US - 26 May, 1967.

IN THE MATTER OF LI CENSE NO. 278384 NMERCHANT MARI NE DOCUNMENT NO.
Bk-272233 AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: R chard J. CARDULLA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1627
Ri chard J. CARDULLA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 22 Septenber 1966, an Exam ner of the United
States Coast CGuard at New York Cty, New York, suspended
Appel | ant' s seaman's docunents for two nonths upon finding him
guilty of m sconduct. The specifications found proved all ege that
whil e serving as a Third Assistant Engi neer on board the United
States SS SANTA MONI CA under authority of the |icense above
described, from23 May to 29 June 1966, Appell ant di sobeyed orders
on four occasions, and failed to performhis duties on one
occasi on.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence pertinent
docunents, including the official |ogbook of the vessel, and the
testinony of the Chief Engineer.
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Appel l ant testified on his own behal f.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and before nenti oned
specifications had been proved. The Exami ner then served a witten
order on Appel |l ant suspending all docunents issued to himfor a
period of two nonths.

The entire decision was served on 22 Septenber 1966. Appeal
was tinely filed on 5 Cctober 1966.

FI NDI NGS OF FACT

From 23 May to 29 June 1966, anong other tines, Appellant was
serving as a third assistant engineer on board the United States SS
SANTA MONI CA and acting under authority of his license while the
ship was on a voyage to the far East.

Because of an incident which occurred when Appellant first
reported aboard the vessel he and the Chief Engi neer did not get
along at all. The acts of m sconduct charged agai nst the Appell ant
all grew out of this nutual hostility.

A set of regul ations pronul gated by the Chief Engineer were
posted in the engine roomof the SS SANTA MONI CA. One of these
regul ations required Watch Engi neers to notify the Chief and First
Engi neers, respectively, thirty mnutes before arrival at a port.
Appel | ant was the Watch Engi neer on 23 May 1966 as the vessel
approached the port of Buckner Bay, Okinawa. Appellant was
i nformed fromthe bridge that the ship would arrive in thirty
mnutes. He did not notify the Chief Engineer of this fact.
Later, the Chief Engi neer asked Appellant why he had failed to
notify himas required by his regulations. The Appellant said
not hi ng and wal ked away.

On 2 June 1966, an energency arose in the engine room The
Chi ef Engi neer responded to the alarm signal and, after the plant
had been restored to order, told Appellant that he did not want
anyone sitting down while on watch.
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The next day at 0530, the Chief Engineer cane into the engine
room He observed Appellant sitting with his head in his hands on
top of a rag locker. After a short inspection of the area, the
Chi ef Engi neer approached Appellant, who was in the sane position
as before and asked himwhy his orders relative to sitting down had
not been obeyed. Appellant nerely stated: "Yes Sir." The
Exam ner found Appellant not guilty of disobedience, but guilty of
| npr oper performance of duties.

Appel | ant had rigged an extension line to his roomfroma
conpani on conpartnment so that he could play his tape recorder. On
27 June, after this cane to the attention of the Chief Engineer,
the latter ordered Appellant to renove the line, or he would renove
it hinself. Appellant replied that he had better not conme in his
room The line was not renoved until three days later after
anot her officer pleaded wth Appellant to conply with the Chief
Engi neer's order.

On 29 June 1966, the Chief Engi neer ordered Appellant to
tighten up sone punp gl ands which were | eaking. Appellant waved
his hand at the Chief Engineer in a derisive manner, and turned
away, The Chief Engineer then ordered himto report to the Master
to be | ogged. Appellant refused to appear.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. The follow ng errors are assigned:

1. The Examner erred in admtting into evidence a photostatic
copy of the engine roomlog, and a copy of another docunent.

2. There is not sufficient evidence to sustain the findings of
m sconduct .
3. The Coast CGuard has no jurisdiction over personal disputes

such as this.

4., The order i s excessive.

OPI NI ON
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Appel l ant' s conpl aint about the introduction in evidence of
aut henti cated copies instead of the original docunents is not well
taken. The | ogbook extracts were authenticated as true copies by
t he Coast CGuard Investigating Oficer and as such were adm ssible
I n evidence under regulations, 46 CFR 137.20-106. Appellant also
contends that the original of the Chief Engineer's orders,

I ncl udi ng the requirenent of giving himnotice thirty m nutes
before arrival, is alnost illegible and that the certified copy is
therefore not a "true" copy. Regardless of whether this technical
point has nerit, it is clear that Appellant knew of the particul ar
order, since he stated he told the First Engi neer of the inmm nent
arrival, as required, but did not, or could not, contact the Chief
Engi neer. There is no question that Appellant had actual know edge
of this order, and that he failed to conply with it.

Appel lant's claimof |ack of proof of m sconduct is based on
two contentions: 1) the Chief Engineer was biased; and 2) the
specification dealing wwth failure to obey an order to renove an
extension line nust fall as the order was illegal.

There is little question that the Chief Engineer did not |ike
Appel lant. Hi s testinony, however, was not hesitant, evasive or
unworthy of belief. Mreover, Appellant admtted his guilt to nost
of the specifications in his own testinony. (R 116 to 119). At
| east with regard to the acts of m sconduct found proved, any
di screpancy in testinony was specifically resol ved agai nst the
Appel | ant by the Exam ner (order at p. 6,8). Since an Exam ner has
the opportunity to view the witnesses, his decision on credibility
| ssues will not usually be disturbed. There is no reason to
disturb it in this case.

The order to renove the unauthorized jury-rig line was a
reasonabl e and proper order. The circuit Appellant was using to
run his tape recorder primarily intended for navigational aids and
comruni cations equi pnent. A breakdown in this circuit could
result in serious danger to everyone aboard; and the Chief Engi neer
was perfectly correct in forbidding other uses of the |line.
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The United States Coast Guard has a statutory duty to pronote
the safety of |ife and property aboard Anerican nerchant vessels,
14 USC 2. The instant case represents nore than a "personal
di spute” between two officers. Appellant's continual refusal to
obey the legitimate orders of his superior can only be considered
a serious underm ning of discipline aboard the vessel. That proper
shi pboard discipline is directly related to the safety of personnel
and cargo can not seriously be questioned. (See, e.g. The

Statenment of Justice Story in The Mentor, Fed Cas 9427).
Jurisdiction is present in this case.

|V

As an officer, Appellant can be held to a higher
accountability for his actions. He did not set a very good exanpl e
for the unlicensed nenbers of the SS SANTA MONI CA, nor has he
exhi bited the sense of responsibility that is expected of a
Merchant Marine officer. For these reasons, the Exam ner's order
of a two nonth's suspension i s not considered excessive.

ORDER

The order of the Exam ner dated at New York, New York, on 22
Sept enber 1966, is AFFI RMVED.

P. E. TRI MBLE
Vice Admral, United States Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 26th day of My 1967.

| NDEX

Evi dence
Aut henti cati on of documents
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Jurisdiction
Acting under authority of |icense

Assi stant engi neer's continued refusal to obey Chief
Engi neer's orders
I n general

*xx**x  END OF DECI SION NO. 1627 *****
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