Appea No. 1546 - Alfred Marsh, Jr. v. US - 25 February, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-566521-D4 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Alfred Marsh, Jr.

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1546
Al fred Marsh, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 19 May 1965, an Exam ner of the United States
Coast CGuard at New Ol eans, Louisiana revoked Appellant's seanman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as a nessman on board the
United States SS Al MEE LYKES under authority of the docunent above
descri bed, on 29 March 1965, Appellant wongfully struck crew
menber Buckner with his fist and pushed himagainst an air
conditioning unit causing Buckner to be injured.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the injured crew nenber Buckner and another eyewitness to the
I ncident, extracts fromthe Shipping Articles for the voyage, and
entries in the Oficial Logbook with attached statenents by five
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menbers of the crew.

I n defense, Appellant testified only that he had nothing to
add to what was in the | ogbook about the incident.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
has been proved, and entered the order of revocation.

FI NDI NGS OF FACT

On 29 March 1965, Appellant was serving as a nessnman on board
the United States SS Al MEE LYKES and acting under authority of his
docunent while the ship was at sea.

About 2200 on this date, Appellant was steward utilityman
Buckner engaged in an argunent in the roomof two other nessnen.
Buckner addressed Appellant with vul gar | anguage whi ch was repeated
at Appellant's request. Thereupon, Appellant struck Buckner
several blows in the face with his fist and shoved Buckner agai nst
the air conditioning unit in the room Wen Buckner's head hit the
unit, he received a cut on the forehead about two inches | ong but
not very deep. Appellant was restrained by the two nessnen who
lived in the roomand he left. The wound was treated by the Chief
MVat e.

Appel lant's prior record consists of a probationary suspension
in 1961 for throwing a plate which struck and injured anot her
menber of the crew

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that appellant was not guilty of
“m sconduct” within the neaning of the regulations. Evidence that
Appel | ant grabbed a towel rack wth which to attack Buckner after
shoving himwas prejudicial and inproperly admtted because it was
not alleged in the specification. Since Appellant's conduct did
not threaten life or property so as to justify revocation of his
docunent, no action should have been taken.
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It is submtted that the order is excessive under the
G rcunst ances, particul arly because of the verbal provocation by
Buckner .

APPEARANCE: Mandel | and Wi ght of Houston, Texas by Sidney
Ravki nd, Esquire, of Counsel.

OPI NI ON

Appel | ant concedes that verbal abuse does not justify assault
and battery in the eyes of the law. It has been stated in many of
t hese nerchant seaman appeal decisions that the standard of conduct
necessary to maintain discipline on ships requires recognition of
this principle of law. Therefore, Appellant was guilty of
m sconduct .

Evi dence that Appellant grabbed a towel rack was adm ssible as
an event which occurred during the incident under consideration.
| f Appellant had hit Buckner with the towel rack, it would have
been i nproper to have considered this factor as part of the assault
and battery because it is omtted fromthe allegations which
speci fy the neans by which Appellant commtted the offense. Since
Buckner was not hit with the towel rack, no such fact could be
consi dered as part of the offense. Appellant was not unfairly
prej udi ced by the adm ssion of this evidence.

Actions agai nst seaman's docunents are not limted to cases
where orders of revocation will result if the seanen are found
guilty. Due to the nature of the offense in the present case, |
agree that the order of revocation is excessive and it wll be
nodi fied for the purpose of uniformty with simlar cases. The
ver bal provocation by Buckner has been considered as a mtigating
factor.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
19 May 1965, is nodified to provide for an outright suspension of
three (3) nonths and an additional suspension of three (3) nonths
which is not to becone effective unless Appellant is found guilty
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of an offense commtted within twelve (12) nonths after conpletion
of the outright suspension.

As MODI FI ED, the order is AFFI RVED.

E. J. ROLAND
Admral United States Coast Guard
Conmandant

Si gned at Washington, D. C, this 25th day of February 1966.

| NDEX
ASSAULT (including battery)

fists

provocati on, ver bal

pushi ng

ver bal abuse as provocation

DEFENSES

assaul t, verbal abuse
ver bal provocation

EVI DENCE

events not all eged, adm ssible
facts not alleged, adm ssible

M SCONDUCT
assault, within definition
MODI FI CATI ON OF EXAM NER S ORDER

due to mtigating circunstances
on appeal
uniformty, of purpose of
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ORDER OF EXAM NER

uniformty, nodification for purpose of
*x*%x*  END OF DECI SI ON NO. 1546 *****
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