Appeal No. 1507 - JOSE ANTONIO FUENTES v. US - 8 June, 1965.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-236581 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: JOSE ANTONI O FUENTES

DECI SI ON OF THE COMVANDANT
1507
JOSE ANTONI O FUENTES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 Novenber 1964, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland suspended Appellant's
seaman docunents for two nonths on nine nonths' probation upon
finding himguilty of m sconduct. The two specifications found
proved allege that while serving as Chief Steward on board the SS
JOHN F. SHEA under authority of the docunent above descri bed, on or
about 28 August 1964, Appellant wongfully engaged in nmutual conbat
with the Second El ectrician, George Stanoulis; and Appell ant
wrongfully created a disturbance.

The hearing on 15 Cctober 1964 was held in joinder with that
of Electrician Stanmoulis who was al so found guilty of m sconduct as
a result of the same sequence of events. A full explanation of the
nat ure of the proceedings, the rights of the persons charged and
the possible results of the hearing was given by the Exam ner. The
Appel | ant el ected not to be represented by counsel. A plea of not
guilty was entered to the charge and each specification.
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The I nvestigating Oficer introduced in evidence the testinony
of the First Assistant Engineer, the Third Cook, and Second
El ectrician Stanoulis. Appellant gave testinony in which he denied
the allegations. No other testinony or argunment was presented in
his behalf. At the conclusion of the hearing, all parties waived
the opportunity to submt proposed findings and concl usi ons.

FI NDI NGS OF FACT

On 28 August 1964, Appellant was serving as Chief Steward on
board the United States SS JOHN F. SHEA and acting under authority
of his Merchant Mariner's Docunment No. Z-236581 while the ship was
in the port of Massawa, Eritrea, Ethiopia.

At about 0930, the Appellant was dressing to go ashore and
refused to issue supplies to a wi per performng sanitary duties.
Second El ectrician Stanoulis, who was the engi ne room del egat e,
protested to Appellant and there ensued an argunent during which
both parties resorted to obscene nane calling which continued to
t he gangway. Chall enges were exchanged and sone pushing occurred
but the Master intervened and ordered the Second El ectrician back
to work.

A short tinme later, Appellant and the Second El ectrician net
bel ow decks. The argunent resuned and, by nutual agreenent, they
started to fight. Wen the First Assistant Engi neer cane upon the
scene, he found Appellant on the deck, being struck by the Second
Electrician. The first Assistant Engi neer stopped the fight.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the decision should "be reversed
and the Charge and Specifications dism ssed on the basis of clear
error in findings of fact and conclusions on this record.”

APPEARANCE: WIlliamE Fuller, Esquire, of New York, New York,
Counsel

OPI NI ON
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On the bases of the Appellant's and Stanoulis' testinony as to
their own conduct which led to the incident in the vicinity of the
gangway, both persons substantially admtted their part in creating
a di sturbance.

As to the other specification, there was no testinony by an
| ndependent eyewitness to the start of the fight. Therefore, this
| ssue had to be decided on the basis of the testinony of the
Appel | ant and Stanoulis. The Appellant contends that he was
attacked by Stamoulis who butted himfrombehind (R 20).
Stanmoulis testified that the fight started when Appel |l ant swung at
him (R 14). 1In evaluating the testinony, the Exam ner determ ned
that Stanoulis' version was the nore credi ble. Having had the
advant age of observing the witnesses on the stand, their deneanor
and attitude, unless his findings were clearly in error, this
determ nati on may not be rejected.

In reference to his predisposition concerning the fight, the
Appel l ant admtted that he was wlling to engage in nutual conbat
with Stanbulis (R 19). By stating that he was "aware of the fact
that | could take himon," Appellant contradicts his other
testinony that he was physically debilitated and afraid of conbat.
It, in fact, is an adm ssion of a frame of m nd which | ends support
to the finding that the specification was proved.

On appeal, there is no reference to other evidence which, if
It had been presented at the hearing, would establish that
Appel l ant was not quilty of the offense of nmutual conbat. Mbst of
the matter submtted in the brief on appeal indicates that the
Appel | ant was badly beaten in the fight. However true this nmay be,
It does not preclude the conclusion, based on the evidence in the
record, that the Appellant was guilty of engaging in nmutual conbat
by willingly starting to fight.

An additional issue, raised in the brief on appeal, concerns
whet her there was prejudicial error in disclosing the Appellant's
prior record of assault before the Exam ner nmade his concl usions as
to the charge and specifications, in violation of 46 C F. R
137.20-160(a). Exam nation of the record discloses this testinony
was elicited in rebuttal to the Appellant's contention that he had
al ways obeyed the law (R 24). As provided by 46 C F. R
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137.20-118(c) (1), a prior disciplinary record may be used to

| npeach credibility. Once this had been acconplished, the

conti nued questioning concerning this prior offense should not have
been all owed, but does not constitute sufficient prejudice to
change the outcone of this appeal.

CONCLUSI ON

Al t hough Stanoulis was the aggressor at the conclusion of the
fight, it appears fromthe evidence that the Appellant was at | east
equal |y aggressive at its inception and, therefore, was quilty of
mut ual conbat .

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 12
Novenber 1964 |s AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D. C., this 8th day of June 1965.
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