Appeal No. 1506 - JOHN LOPESv. US - 8 June, 1965.

IN THE MATTER OF LI CENSE NO. A-87643
| ssued to: JOCHN LOPES

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1506
JOHN LOPES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 2 October 1964, an Exam ner of the United
States Coast CGuard at Boston, Mssachusetts, suspended Appellant's
not or boat operator's License for six nonths outright plus siXx
nont hs on twel ve nonths' probation upon finding himguilty of
m sconduct. The two specifications found proved allege that while
serving as Qperator on board the notorboat HYANNI S under authority
of the |license above described, on 6 Septenber 1964, Appell ant
wrongfully operated this vessel in Hyannis Harbor, Mssachusetts,
with nore than six passengers on board, without a |license
aut hori zi ng such service; and, at this tine, Appellant wongfully
operated the HYANNIS with twel ve passengers on her upper deck in
violation of the vessel's Certificate of |Inspection which states
that not nore than nine nmay be on the upper deck.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of not guilty to the charge and each
speci fication.
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The I nvestigating Oficer introduced in evidence the testinony
of two witnesses, a portion of a chart, and a copy of the
Certificate of Inspection issued to the HYANN S

Appel l ant testified in his own defense. He stated that he
never had any reason to believe that his notorboat operator's
| i cense, which was renewed by the Coast Guard (in 1960) w thout any
limtations as to the nunber of passengers specified on it, did not
aut horize himto continue to serve as an operator on notorboats
carrying any nunber of passengers. Concerning the second
specification, Appellant testified that he had posted a sign that
not nore nine persons were allowed on the upper deck at the sane
time, but he could not keep a constant check on the nunber of
persons there, while operating the vessel in heavy traffic, because
the controls were on the | ower deck and forward of the | adder of
t he upper deck.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and two
specifications had been proved. The Exam ner then entered the
order of suspension nentioned above.

OPI NI ON

The HYANNI S i s a diesel-propelled notorboat of 15 gross tons
and 39 feet in length. After inspection under 46 U S. Code 390a
( Act of 10 May 1956 which becane effective on 1 June 1958) as a
vessel which carries nore than six passengers, the HYANNI S was
| ssued a Certificate of Inspection on 18 June 1964 to expire in
three years. This certificate specifies that the required crew
shall consist of "1 Licensed OQperator” and 1 Deckhand". The
certificate also states that HYANNIS is permtted to carry a
maxi mum of 49 passengers while operating in Hyannis Harbor but that
“no nore than 9 nmay be accommbdat ed on the upper deck.

Appel l ant's License No. A-87643 was a renewal, in 1960, of a
| i cense obtai ned under the Mdtorboat Act of 1940. It contains no
restriction or limtation as to the nunber of passengers Appell ant
Is permtted to carry on a notorboat on which he is serving as
operator. Prior to 1 June 1958, there was no regulation in effect
whi ch contained any such limtation as to this type of |icense.
But effective 1 June 1958, 46 CFR 10.20-1 was changed to restrict
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the use of "Modtorboat Operator License" to "carrying six or |ess
passengers for hire."

Hence, after a Certificate of Inspection becane necessary in
order to carry nore than six passengers subsequent to 1 June 1958,
Appellant's license did not authorize himto serve as the "Licensed
Operator” required on the notorboat HYANNI S even t hough he was a
| i censed Mot orboat Operator and there was no stated limtation, as
to the nunber of passengers, on Appellant's |icense which precluded
himfromserving as the Operator of the HYANNIS. In the absence of
this restriction on the face of a Mdtorboat Operator's License, the
situation is not perfectly clear due to the simlarity of
term nol ogy used when referring to a "Licensed Operator" of a
not orboat and a |icensed Mt orboat COperator.

Due to the above factors and al so because there is no evidence
to refute Appellant's testinony that he never had actual know edge
of the change in 46 CFR 10.20-1 on 4 June 1958, the conclusion that
the first specification was proved is set aside and the
specification is dismssed. in view of the nature of the
transition in 1958, | do not think it would be fair to conclude
t hat Appel | ant was bound by constructive know edge of 46 CFR
10. 20- 1.

Wth respect to the second specification, the evidence shows
that nore than nine persons were on the upper deck in violation of
the limtation in the Certificate of Inspection. It was
Appel lant's responsibility as the person in charge of the operation
of the HYANNIS to strictly enforce this stability requirenent.

Al t hough Appell ant took sone neasures to prevent this violation, it
Is ny opinion that he did not fully utilize all available nmeans to
ensure conpliance wth the certificate in this respect. The deck
hand coul d have been given authority by Appellant to carry out
definite orders that not nore than nine persons were to be on the
upper deck at one tine.

The I ength of suspension will be reduced since one of the two
speci fications has been di sm ssed.

ORDER
The order of the Exam ner dated at Boston, Massachusetts, on
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2 Cctober 1964, is nodified to provide for a suspension of two (2)
nont hs outri ght.

As MODI FI ED, the order is AFFI RVED.

W D. Shi el ds
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D.C., this 8th day of June 1965.
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**x**x  END OF DECI SI ON NO. 1506 *****

files////hgsms-l awdb/users/K nowl edgeM anagementD.... %6208 %20R%201479%20-%201679/1506%620-%620L OPES.htm (4 of 5) [02/10/2011 10:46:51 AM]



Appeal No. 1506 - JOHN LOPESv. US - 8 June, 1965.

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...%20& %20R%201479%20-%201679/1506%20-%20L OPES.htm (5 of 5) [02/10/2011 10:46:51 AM]



	Local Disk
	Appeal No. 1506 - JOHN LOPES v. US - 8 June, 1965.


